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In the Court of Appeals of the District of Columbia. 


No. 


Li o Si.mmiins, Appellant, 
vs. 

f.Miuu Jasei.i.i. Trading as L. Jaselli A l>ros. 


a 


Supreme Court ol tlie District of Columbia. 


Law. No. 


L.milio Jaselli. 1 lading as L. .Jaselli A biros., Plaintiff, 

vs. 

Li:o Sim .\m.\s, Defendant. 


I m n;n States <n America. 

l h strict oj ( *>!tim full, ss ’ 

1 >e it 1 eii let11iiei e<i. | licit in tin* Supreme ( ourt ol the District of 
Columbia, at the ( ity ol \\ a.-liington. in -aid District. at the times 
heieiiudter mentioned. the ioliowing papers weie tiled and pro¬ 
ceedings had in the above-entitled cause. to wit: 


I)cchirilf inn , tC'e. 

Filed December 20. 1900. 

In the Supreme Court ot the District of Columhia. 

Law. No. o22"m. 

Km i t.ic> Jaselli. Trading as K. .Jaselli A Jims.. 

vs. 

Leo Simmons. 

» 

1. The plaintiff. Emilio Jaselli. trading a- F. .Jaselli •& I’,ro<., 
sue.- the defendant. Leo Simmons, for money pavahle by tin* defend¬ 
ant to the | Jilin tiff for work and labor done'and materials furnished 
Ly the plaintiff to the defendant on divers dales to wit between 
July :50th. 1000. and October 30th. 1009. the said work, labor and 
materials being more particularly described in tin* annexed bill of 
particulars marked “Exhibit A’.” That the defendant promised 
1—2331a 
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to j,.,y to the ) »lni i it ill fur said work ami la!»ur done ami materials 
iurnished tin* miiii of $:WM).(MI. hut although often demanded, the 
itefemianl lias not, nor lias any one lor liim paid the* said sum or 
any part thereof. 

\\ lierefore the plaintill claims SdOtMld besides costs. 

1. The plaintill. Kmilio Jaselli. trailing as K. Jaselli A: Pros., sues 
the deleiiuaiit. Leo Simmons, for other money payable by the de¬ 
fendant to the plaintill for work and labor none and materials 
furnished by the plaintiff to the defendant on divers dates, 
1 to wit. between .July dUlh. I'JO'd. and December lMh. liMHJ, 

the said work, labor amt materials being more partieularly 
described in the annexed hill <>| particulars marked “Kxhibit 1». 
The de leiidant promised to pay to the plaintill tor said work and 
labor done and materials turnisbed the slim ot .flLJd.db. hut al¬ 
though often demanded the deleudant has not, nor has any one 
for him. paid the slid sum. nor any part thereof. 

Wherefore the plaintill claims besides costs. 

;». rhe plaintill. Kmilio .Jaselli. trading as K. -laselli A: Pros.. sues 
the defendant. Leo Simmons, for other money payable by the de¬ 
fendant to the plaintill for goods sold and delivered by the plaintill 
to the defendant: and for work done and materials provided by the 
plaintill for the defendant at his request: and for money lent by the 
plaintill to the defendant; and for money paid by the plaintill 
for the defendant at his request: and for money received by the 
defendant for the use of the plaintiff ; and for money found to he 
due from the defendant lo the plaintill oil account' staled between 
them. 

Wherefore the plaintill claims $523.(Ml besiucs costs. 

11. W1XS1I1P W1IKATLKY. 

At tonic n for /‘lui utij). 

A of icr to I </•/. 

3 The defendant is to plead hereto on or before the twen¬ 

tieth dav. exclusive of Sundays and legal holidays, occurring 
after the dav of service hereof, otherwise judgment. 

11. WIXSI11P W 11KATLKY. 

Attonicji for rtomtij). 


District ok Columbia, 

PersonalIv appeared heh*re me Kmilio .Jaselli. who being fil'd 
dills’ sworn, upon his oath declares and says that he is tin* plaintill 
in the above entitled Miit. and is doing business under the name of 
K. Jaselli A: Pros. That he has read the declaration tiled herewith 
in said Court on the 2i>th day of December. P.MM), wherein Kmilio 
Jaselli. trading as K. Jaselli A: Pros., is tin* plaintiff, and Leo Sim¬ 
mons i> the defendant. That the said defendant named in said 
declaration is justly indebted to the plaintiff in the full sum of 

$523.00. 
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Thill $300 of said ii h lei>te< 1 1 icss is for work and labor Hone and 
materials furnished by the plaintiff to the defendant, at the latter’s 
request, on divers dates to wit. between July 30th. 1909, and Oc¬ 
tober 30th. 1909. That said work and labor done and materials 
furnished were ordered by the defendant from the plaintilf. and 
said work, labor and materials will more particularly appear bv 
tin* annexed particulars of demand, marked "Exhibit A.*' 
I to which reference* b hereby made. That the said work 
and labor done and materials furnished were of the value 
of $300.00. and the defendant promised to pay to the plaintiff for 
same the said Mini of $300. but tlx* defendant has not. nor has any 
one tor him. paid the said sum nor anv part thereof. 

That the 1 lalance of said indchtcdm'ss b for work and labor done 
and materials furnished by tin* plaintiff to the defendant, at the 
latter s request, on divers dates to wit. between Julv 30th. 1000. 
and I December iNtli. 1000. That said work and labor done and 
materials furnished were ordered 1»v flu* defendant from the plain- 
tifl. and are more particularly described in the annexed particulars 
of demand, marked "Exhibit !». to which reference is hercbv made, 
and the said work and labor doin' and materials furnished were of 
the value of $333 00. and tin* defendant promised to nav to the 
plaint ill for same the said Mini of $333.00. but the defendant has 
unt. nor has any one for him. paid tin* said sum nor anv part 
thereof. 

I hat in consideration of the premises there b now due and owing 
by the defendant to the plaintiff the full miiii of $‘>33.00. exclusive 
of all set offs and just 'grounds of defense'. 

EMILIO JASELLI. 

Subscribed and sworn to before me this 30" dav of December 

1000. 

[skal. 1 ALEXANDER II. (SALT. 

A otnrfi Public, 

5 Ex III MIT A. 


For stucco work on the exterior front and side walls 
of Mintwoud place Apartment houses. The Ixnocker- 


boeker . $300.00 

ExII nut R. 

For plastering interior of Knickerbocker Apartment 

IIouh* in Mintwood place. $1900.00 

Credits: 

Sept. 11th. Cash . 000. 

10th. “ 300. 

25th. " 300. 

Get. 1st. . 300. 

9 rti. " 125. 

50 tbou-and laths (a 1.50 per M. 252. 

- 1077.00 


Balance.$223.00 
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b Plena. 

Filed .I;iilii.ii v 'I’l. 1010. 

****** * 

Now come- tlic 'lofcmliiiil. I.co Simmon-, mnl for pi,.;, t„ t|, f 

Itr-I ..it of tItr phmmir- 'hvhir;itimi. -nv> tlmt ho ,li<l not promi-. 

in manner ;m<l form m- alleged: 

Anil lor plea In (lie M*Co||d cnlllit. lilt- d C f CII d < 111 1 -n\- that lie (lid 
n °1 i11i-o ill in;i11Her ;111«1 rin*in { |> aliened: 

, I’ 1 '”. . I*'"'.! cotmt of 11 to phiinliir- (looltirntion. tho 

ll( ' ‘li'l not |'iomi-o in nninnor am! form a- 

a I Iciicd. 

A. A. I!lKXKY. 

.1 ft // for Ih-ff'mlant. 

IOsTL'Ict o|- (’ol.lMMIA. ss: 

let.-onallx appeared Leo Simmon-. and liein*» «1 11 1 -worn -ay-: 

tli;il he i- the def. iidiinl n;iliie<l in the foreji'oiii'* declaration: 

* * ,;l1 * H ‘ l1 " 1 indebted to the ?>l:iiiitill* in any -inn or manner 

whatever: lhal the -aid |»Iai 11 1ill. pcr-onally or trading as K .la-elli 
A never performed any labor for. or at the retpie.-t of the 

defendant: nor did lie. per.-ona!l\ or trading a- Iv da-elli Pro- . 

turni-h any material.- for or at the re<pie.-t of the defendant or for 
hi- use. 

I hat the work mentioned in the hill of particular- and in the 
allidax it attached to the plaint ill'- declaration xva- done hv 
1 'l'*' In in knoxxn a- I he Italian 1*1 a-ter in Li (ouipanx- con.-i-t- 

t"U of one Stefano I.o/iipone, the plaintiff and others, and for 
,,r l‘ "«»rk the defendant paid -aid firm The Italian Pla-terine 
{ ’on:paiiy in full for all it did for him. and Ik* doe- not owe the 
I*1 • ii 111 if] ikm -aid Italian Pla-terhio (\anpanv anythin" what(*v(*r. 

LKO SIMMONS. 


Sworn to before me thi- '1 1 day of .lanuarv-. HUM 

S. A. TFKKY. 

(seal. | A ofurtf 1 * 11 /the 

.hull th e nf Issue. 


f iled February- 1. 11 


I Ik* plaintifl join.- i-*ue upon the defendant*.- plea-. 

II. WIXSIIIP WILFATLKY. 

A f tome if for Plaintiff. 

M * moronriu m . 

February 1). HU 1 .— Verdict for Plaintiff for $523.00. 
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Opium it of ('ourt. 


Filed March J. 1U11 
* * * 


1 lie declaration in tlii> ea>c cou>ists ot three counts. all based upon 
tin’ common count' lor money payable by the defendant to the plaiu- 
till. and tor work and labor done, and material' furnished, by the 
plaintill tor the defendant. 

I be lii'i count i' tor s.tiill. and has a bill ot particulars annexed 
marked "Exhibit A". The 'ceond count is for with a bill 

ot particulars annexed marked **Kxbihit I> ". The third count is 
for money, etc., in which the plaintill* claim.' fVjd.OO. and i> not 
accompanied by any bill of particulars. 

1 he pleas tiled to thot* several count' of the declaration are that 
the defendant did not promise* in manner and form as alleged. 
Is'iie was joined on these pleas; and the ease thereafter came on for 
trial before the court and jury, and a verdict was rendered for the 
plaintill lor the full amount of $.V2.*>.00. claimed. 

I he defendant has tiled a motion tor a new trial, on the* grounds 
that the \ ei diet is contrary l < > the e\ ideiiee. and upon exception-; 
taken to tin* rulings of tin* .lustice durine, tin* trial. 

I he plaint ill testified that lie did work as a contractor of plaster¬ 
ing. and 'omettnics used the name, "The Italian Plastering Coni- 
I‘any . hut that he. himself. was the said eompanv. That hi- 
method of doing business was to employ some Italian IMaster- 
l 'ts to do the work, he alone taking the contracts, and agreeing 
to pay them wages at stipulated 'inns. $1.00 a day for some of 
them, and $*>.00 for the foreman, provided In* made money enough 
out of the contracts to pay Midi wages. 

I hat he mad(* an estimate or bid for doing tin* work for the de- 
leudaut on the apartnu'iit house on Mintwood Place, using the name 
“I the Italian Plastering ( ompany. I hat the* bid was not accepted; 
hut that afterwards In* and the defendant agreed on a price for doing 
the inside plastering on said house, t«* wit. $1,900. and the defeud- 
ant }»re pa reel a contract, in duplicate, which was to have been 
'iened l>y the plaintiff by the firm name of K. Jaselli A Profilers, 
in which name lie was doing business as a mereliant. That the* de¬ 
fendant would make no contract with tin* Italian Plastering Com¬ 
pany. or with the men who were to do the work: but preferred to 
make a personal contract with tlx* plaintill: and the defendant, in 
drafting the said contract, used this language: 

“This contract made this thirtieth day of July. 1909. bv and 
between Leo Simmons, of the first part, hereinafter known as the 
owner, and E. Jaselli S: Brothers, hereinafter known as the con¬ 
tractors.” etc. 

That the plaintiff <igned one of the duplicate copies of the 
contract, by the name of the Italian Pla'tering Company, and left 
it with the defendant, who afterward' signed the same: and Mr. 
Simmons signed the other copy, and left it with the plaintiff, who 
afterwards signed it by the name of E. Jaselli & Brothers. 



/• 

LEO SIMMONS VS. KM1LIO .IASEI.I.I. KTC. 

10 V I,IP ‘ ‘ •« 11 1 V c-ou 11 ,-t -1 contend III,Ml I hr contract was 
11 1 ci I l,\ 1 lie (Iclciiilanl With the llalian I’lasteriim Cnni- 
Ii'- a firm. an.) that it consist,..! of the |,laintiir and three 
I tct>. ati.l the -nit having hern hmuglit hv the plaintitr alone. 

|iiflic- cntefcil for want „f 

I h< |'.i\iii.'iit- that were tnailc hv the ilcfciiilant were niaile hv 

!| . ,v “ m '",. l ' v 1 "•fen,lain to the |>laintill\ ... them reciting 

,Y'l" 1 Chilian Plastering t'oni|ianv. lint most of the 

,ll,rk : ,| " '!“• name of the Italian Plasteriim Com- 

I ►.‘HIV ill any way. 

i A !-!v ( T W,l r JlI>n f»*"m the defendant. Si in n inns to the 

k. ml k*,.. in wind, .he defendant’ found 

" l,h sn,,M ‘ nf *m«l requested the plaintiff to 

.'em| man (" point up. ami «lo -onie other work about the huildiim 

;■"\ w, ; ,r * v n< * r h v " w wnrk * t.. ,., 0 ,; 

f f«*p<‘il\ I 'hall exercise the ri-ht to chariie vou Sill a <lav forfeit 

,>rov,,1,Ml v »«ir rontraet. even if the work is aeeepto.i hv „.e 
when \oii are through with same." 

I In IV Wits no dispute between the |.laintilf anil the ilefemlant a- 

."< tli.-it ha<l heel, ,.ai,l. hut the plaintiff 

! ■" was to he a|i|ilie,l on the writ- 

' ' "". ln "'! "Oik "hu h was to he .lone for -S1 .!>(>(». ami the defend- 

l" 1 !,',. .i' 1 1,1,11 " "as to he for extra work on the outside of the 

■mil.iny. known n> stucco work, which had heen verhallv a-need 
"I"’" alter the written eon tract had heen executed. If tho credit 
uas proiier'v made for inside work, then there was no dispute ahnnt 

l| n; "iiisi.le work heme -till due: hnl if it .. Id have 

upHiod m payment of that extra work, then the nlain- 

1 ' ( ,MI "' ' j ,H “ " :l> entitled to full pavment under the 

emit fact would necessarily have included the f’.OO on ae- 
‘‘"lint nf the inside work. 

No hill <>l particulars was asked for under the third count of the 

declaration, and whether the *:UK> was dm. aeeonnt of the stucco 

Milk oil the outside, or on aeeount of the work on the inside, it might 

V , ‘ , '" v : r, ' i Ul " lpr if I lie Plaintilfs ease was properly 

mane out. ' * • 

I' 'lues >>ot appear from the evidence that the Italian plasterers 
S'" did the work for tl,e pltunliir. had any financial responsibility 

' 1 I’ 1 ;""" 11 ••■"'"'S that he was to finance all coti- 

t 1 at t' 11 1 at he made, advance mfheient nionevs to supplv the labor- 

er- with a living while the work was in progress. and when the 
money was received under any contract that he might take if the 
!!!!"" pi " ,|!, ‘‘l justified it. lie was to pav them the full wimes 

, I ,U '. ,P .. v !' lp "'- p »>“» »'it;ht tend to show that in addition 

to then lull "ayes these men were to have a share of the surplus 

it mix. after the phuntifl had received wages; hut the testimony is 
on vague and uncertain m that direction to warrant a conclusion 
that there was a definite contract of that kind: and all the circum¬ 
stances surrounding the ease seen, too uncertain to warrant the court 
in deciding, as mutter of law. tlint there was a partnership. There 
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Wiis no evidence that the men who did the work were to pay any 
part ot the losses. and they had no power of agencv to bind the 
plaintiff. such as each partner usually has to hind other nienihers of 
a lirm. 

It is often a diliicult matter to determine whether a certain 
1- contract is one of partnership, or not. Whether the relation 
between contracting parties constitutes a partnership or not, 
depends upon their intention in the execution of such contract. If 
the parties have* agreed not to be partners, they are not. whatever 
may he their responsibilities otherwise, and the intention of the 
parties will he determined from the elfeet of the whole contract. 

I here see m> to Ik* no absolute rnle to ascertain the presence of an 
intention to create a partnership. Mutual agency has been declared 
to be a test oi .-neb intention, for il is usually characteristic of all 
partnerships that any one who is a constituent part of the partner¬ 
ship. is authorized to bind the other persons, as agent, in all mat¬ 
ters connected with the partnership business. 

The facts, as shown by tin* testimony in this ease, in connection 
with all th(‘ circumstances and conduct ot the parties, do not. in 
my judgment, furnish siillicient proof to establish the existence of 
a partnership. 

Again, the circumstances of the contract, and tin* conduct of the 
parties in reference to it. and to tin* work, wore such, as to show 
that even if there was a partnership, it was not the intention that 
the contract was to be made with that partnership, but that it was 
to be made with the plaintiff alone. 

I nder all the evidence and circumstances, the court deemed it 
proper to leave to the jury the question as to whether there was a 
partnership in tact, and if there was such a partnership, whether or 
not the contract was made with the lirm. or with the plaintiff in his 
individual capacity. The court therefore told the jury that 
Id il they should believe from the evidence that there was a 
partnership between the plaintiff and any of the other gentle¬ 
men named in the testimony, and that the contract to plaster the de¬ 
fendant s house was made with that partnership, then the plaintiff 
could not recover, because the other partners were not joined as 
plaintiffs, no matter what the condition of the work might be. 
The court also told the jury that if they should find there was no 
partnership in fact; or. if there was a partnership in fact, but the 
contract was made by the plaintiff alone: and if they should further 
find that the work was done as agreed upon, in good condition, then 
the plaintiH would be entitled to recover: but if they found that the 
work was not properly done as agreed upon, but that it was defective, 
and that the plaintiff had already been paid all that the work so done 
was fairly worth, then their verdict should be for the defendant. 
I he court also told the jury, that it they should find for the plaintiff, 
and that the work was defective, not according to the contract in 
quality, but yet was fairly worth more than the plaintiff had been 
paid, their verdict should be for the balance fairly due him for such 
work, within the sum claimed in the declaration. 

Of course the court does not know on what theory the jury found 


I-Kn >IMMn\s VS. I Mil.in JASKI.M. . 

Ill liivoi ..I the (il.ii i it if}'. „|- «lint (heir .»|.ii.i,,i, i,,i^], t l,„ve Keen with 

, '"'V I";" 1 ’- «•"*' '!"• I'l.iimiil I,lot,,., it to 

' ,M, V 1'Mi.M.lt-r.nI It, to w Im, tl.ei. view w„„|,l l„. ' 

"><• f. ; .r.Me,,lii|,: iiii.I i, ... ,|,nt ,| lt llr v wit,. 

I HI Iiii.il,itt that it tv,,.- the i,,le,■,i<,,i. hull, of the 

' ' '"" l ll "; 'Imi the coiiliiict -Imtilil | x . be- 

nt-rshi,. ' vnl ' llu ' ''"'■--"I "K'Hilicis ,,f tlie part- 

'hhe e.intraet licit,o < Ira ft cl hv the ilefcii.latit. tv„„l,| l„. cmi-tmeil 

i-H -"ictly iiwitiel lm„. iiii.I llu- (ilaintiJl n-.-lifie.l tin. . . . 

.11, ; J „.|«ho_,,„,k ln „ a,iv ..fact cxcc|„ with the plaintiff 

I. e i- ci"Ted in hi- Ic-tiiiiiiiiv. that lie cini-litiilcil the 

Italian 1 hi.'leti"u ( oinpany. then it can make no .IiHere,that the 

F--, rrrT=is^j!ara 

j. pir 7 -t : itt; 

^‘tvrartiSr. r.'.i'r/r 

' 1A l,l ^ l " ,r '- '»••>, ••■■Hm.x ..i.ibiti.,,, „r ,i u - ,iefe„.i „ r 

«iml Ik‘c(»iik*s i111 n i;i teri;i]. u. lum.im. 

;: £i.r | :;::i si 5 ,!;;; 1 ,i;;. its z t 

'v„!;.",|.'v , ,v , m", lh r the „r *i<> 

1-, i . i; in ' r'J 'a , ’ 1 !' ;" IV f«»» the ..f 

", the cnitfjici -In,til,I have heen 

L,,okm .« '!"• whole c,i-c. I ,|i-,„i-c,| thi L- I ' 

i: \i:x.\i;z). 
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Supreme Court of the District of Columbia. 

Friday, March 3d, 1911. 

Session resumed pursuant to adjournment. lion. Job Barnard 
Justice presiding. *’ 

******* 

I poll consideration of defendant's motion for a now trial filed 
herein and heretnlore a rant'd and submitted, it is ordered 

! l,, i’ > ' 1 " 1 . . 11 l .*e- :I1 id the same is hereby overruled and 

il.o ,i ,,,< . ,,n vor.li.-l is ordered; wberenpon it is considered 

tl a I n* paint.II herein recover of defendant herein the sum of 
. ‘ ' himred and I wet it y-tli roe Dollars () with interest 
Horn this mite, together with eosts of suit to be taxed l.v the elerk 
and 1 la\e execution tlioroof. 

Order for . 1 ppcaf . 

Filed March 4. 1911. 

***** 

* * * * 

1 lie ( lerk of said Court will note an appeal in this ease to the 
omt of Appeals from the judgment entered herein against the de- 
endunt on the od day of March 191 1. & issue citation to appellee. 

FFO SIMMONS, in p. p. 

li 1,1 t,lc * Supreme Court of the District of Columbia. 


At haw. X 


o. oli'j.),). 


Fmilio Jasklu. Trading as F. .Jaselli & Hros.. 

vs. 

Leo Simmons. 

The I'rc-idoni „f the Cnited Stales to Emilio Jaselli. (radii,« as E 
Jaselli A: I»ros., Greetin'*- 

You are hereby oiled .I admonished to be and annear at a 

Court ol Appeals ol the District of Columbia, upon the docket he 
tla cause therein under and a> directed by the I tides of said Courf 
puisuant to an Appeal hied in the Supreme Court of the District 
Ol toh.mh.u, on the 4.1, day of March. Dili, wherein l.eo Simmon! 

.... w s 

Witness the Honorable Harry M. Clabauj.li. Chief Justice of the 
Supreme Court of the District of Col.bin. this fourth d v of 

eleven' 0< , '° r<1 °" < ' hundred'and 

| Seal Supreme Court of the District of Columbia. | 

•I. K. YOUNG, Cirri.-, 

2 _2331a B ' ALF ' R Am’t Cl’k. 
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LK0 SIMN,nNS VS. KMIIJO .TASElU. Etc. 

191i rVKe ° f t,le al * )Ve ( llation this -4tli (lay of March. 

II. WIXSIIII* WHEATLEY. 

Att>,men for Appellee*. 

iJue.l'MVI,' !'"' ,.m ''-s''- ,lMli ,'*• Simmon* ... 

‘ 1 * ,J1L N ; , . ve,1 1 ( '°P— ot the within Citation on 

Appellant. ' ' M:ll>ll:l1 - ' A - l!ini( '.v. Attorney for 

1 u 

Ale m oi'ii n tin. 

"\nril 1 '- "i'll i ' 1 ‘ —'"""I approve,I an,I tile.l. 

1911 " _ . . ex< '*'ptions extended to April 2(j. 

\V’" l i, 1 ‘ io| l i 1 ^- il1 " f l ' xt 'eptioii> submitted. 

June W 'i9l l llK ' '' x <"ude,l to. an,I including. 

Supreme Court of the District of Colmnl.ia. 

Tl’KSDAY, June (i th lit]] 

JuSS'^ii,^' 1 "an. .lob Barnard. 

******* 

The Court having this .Jay signed the Hill of Exception- hereto 
loic submitted herein, now orders the same of record ,,| || ( . 

"t Oie noting thereof at the trial. 

/,,// of A.re,'pf nma, 

Piled .June (>. KH1. 

******* 

Mr. H. \\ nisliip W heatley. Attorney for 1’laintill': 

1 herewith thir l'Jth -lay of April. 1911. submit von a eopv of 

,! l - x, . e l ,tl : , " s 111 ll "' :ll, ove entitle,1 cause.‘and vou'will 

please take notice that on Tuesday, the '.'AtI, dav of \„ril 191 

we "111 appear betore Mr. Justice Barnard. who presided at the 
tnal ul the case, and ask that said hill of e\eei,ti!,n I .*• V 
approved and made a part of the record. ’ MJ tued, 

A. A. BlHMvV. 

Attorney for llefentlont. 

Copy ol Bill of Exceptions received Apr. 1:! 19] ] 

H. W lNSIlll' WHEATLEY, 

A It’ll for Prt’ff. 

****** 

Jttsrszz, v "U'r,:';:, - % «.. 

behalf and in substance as follows • ' ' e '"" e '' 0,1 h “ 
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That his hu si ness was that <>f grocer and liquor dealer; was in 
the plastering husiness about a year; had business with the defend¬ 
ant; being shown a paper dated the 30th day of July, 1909, 
20 said he signed it. and performed the work pursuant to the 
contract; bought the materials for work from, sand of Colum¬ 
bia Sand A: Dredging Company: lime and hair from National 
Mortar Company; 1 don't remember the name of the company I 
bought laths of; first class lime: had experience before in plastering 
on the house of his. defendant’s son: defendant was very much 
pleased with the work done for son. The white coat plastering 
done was in first class condition: there were cove ceilings in the 
room designated by the contract, not in all the rooms. 

Q. Where did you put sand finish? A. Tn the halls and kit¬ 
chens and corridors. It was supposed to be sand finish ordered 
by him: it was in first class condition, like the Kalorama; the con¬ 
dition of the work generally was first class, in comparison to the 
contract: defendant paid me a certain amount of the contract for 
the inside work, but did not pay anything for the outside work, 
the stucco work. Payments were made by defendant in accord¬ 
ance with the Bill of Particulars. Pavments of $lf>77. were on 
inside work only, no payments made on outside work. Talked 
with defendant several times after last payment about the character 
of the work: in his office a dozen times. I went there to get the 
balance as the work was completed. Tie told me the ceiling in the 
basement had not been plastered: 1 asked him if he wanted base¬ 
ment plastered, he said. T left that work out: when T went for the 
balance $7>20.. he said “Jaselli. you did not plaster the ceiling in 
the basement, and it has to be done.” I went and plastered the 
ceiling, ordered one coat put on. that didn’t cover the laths very 
well, and when T went back for money again he said, “von 
*21 can see the laths in the plastering there, that is not what I 
call plastering.” I then went up there with him and he 
showed me what he wanted; put on another coat, then he said 
“well, elevator is not finished yet.” I told him the inspectors 
wouldn’t allow me to work on tlx* elevator until they got the ele¬ 
vator in. because the house wasn’t complete. There was no eleva¬ 
tor nor radiators, and people were living there already. People 
had engaged apartments but house was not ready. The plastering 
was finished. I had to wait until I had orders to plaster the ele¬ 
vator. that is. until ho had orders: then I plastered the elevator, 
lie then found fault with the elevator, said it did not look right. 
I ordered the men to put another coat in the elevator. After that 
was done I went for mv monev, and he told me that mv men broke 

• • 4/ 

the elevator shaft: my men didn’t know anything about it. Said 
it was new to them. Defendant said I would have to pay for that 
shaft: told him 1 had not broken it and would like to get money 
for the contract: he said he was going to charge me for some of 
the work, that I ought to take something off the contract, I told 
him I couldn’t take anything off the contract, he said he was going 
to investigate about the shaft more carefully and to come hack 
tomorrow or the following day. Next time he said the painters 



1En SIMMONS VS. EMILIO JA8ELLI, ETC. 

toll mo the I>l;i.-toriIi«i in tho 1 1 a 11 is not good, it took three or four 
coats of paint there, and it is dried in. and I said “it is a sand 
linish and absorbs tin* paint." Ho said the sand finish is not right. 
I said I was willing to go hack and break down whatever you sav 

is not right and 1 i\ it up: In* got all excited and said “Do you 

suppose 1 am going to let you go there and upset my apartment 

and break down that plastering?" so 1 said then, “if vou 

-- are satisfied, thou settle up. 

Defendant made no complaint whatever about breaking 
around doors; he was pressing me to have the work completed. There 
was some mouldings to he put on. which we had to work out our- 
sel\cs. that was tho only thing; plastering around door wav was not 
more broken than natural breaking which carpenters make while 
knocking at the wood work. I he wood work put there was unusuallv 
hard wood for that -ort of plastering. He put on heavy wood which 
requires a lot of knocking, and the carpenters at times knocked the 
plastering from the walls. Yes. he asked me to lix that, and I fixed 
it- I hat was after tin carpenters* work and the work was complete 
except pointing up. He wouldn’t allow me to plaster the elevator 
shaft first: said the elevator people had to do something there. It 
was about a month alter the plaster was completed that he com¬ 
plained about it: work was complete because thev painted. He saw 
the plastering done: was there nearly every morning; made no coin- 
plaint. It wa- exactly the same plaster as m the other apartment 
house I did for his -on. He asked me to do the stucco work after I 
had signed for the inside work. We agreed on *:50(>. Never found 
any fault with it: paid me nothing for it. 

Q. Have you repented to the Court and jury all the faults that 
Mr. Simmons had to find with this work? .\! I did. It has just 
come to me In* tried to complain of tin* sand finish in the kitchens; 
latliei than ha\e any trouble I didn t charge him anvthing for it. 
He wanted the kitchens -and finished so lie could paint them: that 
i- not included in the suit. Went there recently to examine the 
place: lie said I eouldn t go in the rooms: I examined all the 
l' , ';V , ‘ r 1 , ' n,lM h>und it was in good condition 

Thereupon the plaintiff offered in evidence the following 
paper writing, dated June .“It. limit; 

I his contract made this .'!(> day of July. 11)01). bv and between 
I.eo Simmons of the first part, hereinafter known as the owner, and 
K. Jaselli and Brother-. hereinafter known as the contractors: 

Witnesseth. that - lid parties have agreed together as follows that 
i- to say. that the -aid Jaselli and brothers have agreed to provide 
all the necessary material- and do the plastering work on a certain 
building on Miniwood Place, between iNtli and 10th streets in Wa-h- 
i 11 *gt <*11 Height.-, for the -uni of one thousand nine hundred dollars 
($1.00(h m be paid the -aid Jaselli and Brothers, when the work 
,s <*"»npleted satisfactory to Leo Simmons or -uch other person as 
may he do-ignated bv him to inspect and pass upon same: said work 
to he done m what r- known a- laid on two coat work: finished with 
a hard -mooth white finish. 

J he material.- to be furnished for the plastering shall he as fob 


LEO SIMMONS VS. EMILIO .1ASELLI. ETC. 


13 


lows; tlit* mortar for such plastering shall ho composed of clear, sharp 
down river sand, wood lmrnt screened lime, mixed in such quantities 
so as to make first class job of work: the laths shall he 1 Spruce, 
well dried: the white coating "hall he of screened lime and plaster 
ot pari": all the public halls, parlor, reception hall and dining room 
in front apartments, lirst floor, and all living rooms in other 
-I apartments to have cove ceiling and plaster molding like hall 
in K a 1 ora m a : all the* hat brooms and public halls to lie finished 
in what is known as a “sand finish.*’ All the work throughout the 
entire pub i- to he plumb, straight and well trow-led. all pilasters 
to he made parallel and equal in dimension. The roughing on coat 
shall he well supplied with long hair: the lime and hair to he fur¬ 
nished by Knott A' Moler. 

It i> further agreed that tlu* uwiicrs shall furnish the lath for said 
work and deduct the price of same at the rate of $4.AO per thousand 
from said sum of .$1.1)00.Off. 'The sand, lime and plaster, hair and 
lathing nails shall likewise he furnished by tlu* owner at the regular 
market price and likewise* deducted from said contract price of 
$ 1 , 000 . 00 . 

Work to he begun at once and completed within thirty working 
days. 

And it i" further agreed that if the work i" not completed in said 
time, tin* said Jaselli Brothers shall forfeit to tlu* owner tin* sum of 
$10.00 per day, for each day. including Sundays, the* work sha 
remain unfinished. 

K. JASELLI A BROS. 
LEO SIMMONS. 


I lie defendant objected to tin* introduction of tin* paper until he 
examined the witness in relation thereto, and thereupon asked the 
following questions and received tlu* following answers: 


■j:> 


0. Is that your signature, handing the witness the* fol¬ 
lowing paper: 

Ibis contract made this .’>0 day of July. 11)014. bv and between 
Leo Simmons of the lirst part, hereinafter known as the owner, and 
H. -Jaselli and Brothels, hereinafter known as the contractors. 

W itnesseth that said parties have agreed together as follows; that 
i" to say. that tin* said .Jaselli and Brothers, have agreed to provide 
all the necessary materials and do the plastering work on a certain 
building on Mintwood Place, between ISth and IDtli Street-in W ash¬ 
ington Heights, for the sum of one thousand nine hundred dollars 
($1.1400) to he paid the said Jaselli and Brothers when the work 
is completed satisfactory 1o Loo Simmons or such other person as 
may he designated by him to inspect and pass upon same; said work 
to he done in what is known as laid on two coat work: finished with 
a hard smooth white finish. 

The materials to he furnished for tlx* plastering shall he as fol¬ 
lows: the mortar for such plastering shall he composed of clear, sharp 
down river sand, wood burnt screened lime, mixed in such quantities 
so as to make first class job of work; the laths shall he #1 Spruce, 
well dried: the white coating shall he <4 screened lime and plaster of 
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.ill the piihlic luills, parlor mvotinn l.-.ll .... i r ■ 
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,Ik ' ^<'V'|I i' - !Vr'/t I '-l', 1 ,|V‘k..rf!iT'' ''"'"'’'''V'' 1 '" 

.. HnllMisL, . . >1,0 work <1,1,11 

ITALIAN I’l.ASTKI!I\<; <■<>. 

I>y Iv JASKU.I ,y MHOS 
I.KO SIMMoxs. 
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I . . 1 the oho i,o kept. ' '' ' " ' ,l "‘ l "‘ «'ve "'i'. mill 

stive,, vom? ''\ kl \o"'| t'°f, ,his ,,no <hnt ho had 
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Q. This v,m1?. i w I, Mr^| r in ovidonoe. 

..... ™ ’ Kn ’ ,: >- 

fc,^r "'""i " 1 “ "«■ .. 

SOOOlhl ojio M L 7 ' ‘''■" OMOO OOMlOMdiMU that the 

war the, .^he^ltroimt, ::'r !M n « ^ny) 

tho reason that tho sioii'itiire of ,1. , >. • <<ll ' <l 111 o\,donoe for 
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wi.h' .ho dofoudau,t^tho oo;:;!,:::rh^ s,fin ^ lik ° ^ 

•hisiioo presiding mom,led s,id I i ,• <0M " P nr,le ' 1 t hut the 

I-l-ors should o,fi„ .rnd t’wm iv SaMho^oT , , -‘ hl " k 
a>;d thereupon permitted the paper off,',o'lhvd7o,°| f IS /” 

. . “ '*... i„rv 
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for defendant then ami tliero duly excepted. And thereupon 
*28 said papers were both read to the jury. 

The plaintiff then offered in evidence the following letter 
dated October o, 1909: 


Washington, 1). C., Oct. 5 th , 1909. 
E. Jaselli. Esq., 21 IS Pa. Ave. X. \V., City. 


Dear Sir:—I wish you would send a man to the Mintwood Place 
apartment house at once to do some pointing up which is necessary 
in order that the trimming can be put on the doors and windows. 
This could ordinarily wait until the trimming is done, but the 
plastering which you have done there is in such a rotten condition, 
it falls down in nailing up the door jambs, and in many places it 
will be impossible to pant it up properly after the trimming is 
nailed up. It will be well for you to put some plaster of paris or 
cement in the mortar, in order that it will set up quick, and not 
delay the man in putting on the trim. 

I was at the building today and did not find any of your men 
there at all. and unless the work is attended to more properly, 1 shall 
exercise the right to charge you $10 a day forfeit as provided in your 
contract, even if the work is accepted by me when you are through 
with same. 

Yours verv trulv, 

LEO SIMMONS. 


The signature of the defendant to the* above letter being admitted. 


29 Thereupon the plaintiff testified further in his own behalf 

as follows: I told him I was the Italian Plastering Company; 
he said he had looked us up and he wouldn’t give it to the Italian 
Plastering Company; I told him 1 would make myself personally 
responsible: and I would take the contract in my own name: then 
he drew the papers there in my name, contracting with me. No sir, 
there was never any mention made of contracting with the Italian 
Plastering Company. I finished the work at that place; there were 
no complaints except as I have stated. 

Cross-examination: 

On cross-examination said witness further testified in substance that 
he is dU years of age: Q. You are a lawyer also? A ns. 1 graduated 
in law last year also, yes sir; that prior to 1908 he had no experience 
in plastering having been a hotel waiter and steward; that in 1908 
he took some contracts for plastering which were executed by others 
for him; that he knew what looked like good plastering; that com¬ 
mon sense would tell that; that lie knows about plastering from what 
common sense would tell him, and while he could not himself do 
the work of plastering, thinks himself suflicientlv expert to pass on 
a job; “Think I am expert enough to judge of it myself;” that he 
got his knowledge through executing contracts for plastering aggre¬ 
gating in amount some $10,000. And thereupon he was asked the 
following questions and gave the following answers: 



16 


LEO SIMMONS VS. EMIl.fO .JASELU. ETC. 


Q. W ho were the men who were associated with vou as 

i, 1 . 11 1 k "T | "« Company '! A. .lot have nnv associa- 

IO m'■ , , “P" 1 * 1,1 the work. One was I.is Lozuponc 

ami In- lather, and tlie oilier was Stephana l.ozuiame. Don’t remem- 

tl,e 'I 1 tlll ‘ others. We were all working together: il was 

all a family ..I live, six or seven of them. I made arrangements with 
tliem to (lt» inv work at the Kaloraina. 

Q . \\ iiat work did you do. you and the Italian Plastering Co v 
A. 1 here wasn t any Italian I‘la>tcring Pompanv. I didn’t have any 
associations in the company. I had a hiineh of men that contracted 
to do the Work that I got contracts for, and the Italian Plastering 
< ompany was my sell. I paid them wages. Tliev agreed to ,| ( , the 
«ork: no. I didn t pay them any of the profits. There was no stipu¬ 
lated salary at all until after we had seen whether there had been anv 

. .assured me that they would make some 

inoiiev lor me. No stipulated payment to them until we had gotten 
along with the work. 

Q. I mil you had gotten through and ... out Imw much had 

heel, made on the job? A. Yes sir: exactly. Then we would 

. ''" u1,1 "| VI ‘ ,| a , tn some money, three or four dollars a dav 

or live dolhirs a day. y ’ 

in‘die'prolh"" |:n ’ ,i,r A - X " ‘li<ln‘t all share 

Q. If there was no profit, they did not get anvlhiiig. did tliev’ 

... ’ 0> - K"l *.elliing. Of course, tliev did Tliev 

-I got son.el lung like seven hundred dollars ami I didn't gel 
any tiling. So there is no share of profits there, is there’ 

I here was never any profits. “There isn't anv Italian I'lasteriim 
ompany except myself. 1 an, the Italian Plastering Co. I paid 
them as I could allord to pay them as they had agreed that tliev did 

not want any special salary, that they would wait. .. they assured 

in tin they would make some money for me. I took them under 

tli.i agieenient and I saw they were not making anv nioiiev for me 
so I let up. • • 

1 11 n e ' o 4 11 ' l< Min '' ’' * ^ : V! ';ir l r" '"H'’"'"- K ‘ IU ''' 1,1 l»'«l>osal dated 
' 1 ' IM s| g"<'d Italian Plastering Co. K. .1." which he nl- 

mitled was written by linn and which was ollered in evidence- 


The 1 talinu 1 Mastering Co.. 

I-jiney Mouldings A Cornice Work our Specialty 

211S p a . Ave. 


Mr. Leo Simmons. I\ el lug- lildg.. Cilv. 


•L ne 24///. 11100. 


I>k.m; Sin:-\Y e leg to submit estimate for plastering A lathing 

your apartment lions,. Mint wood Place for sflXiO.Oli and stucco 

work on the trout and part of said walls as spec died for tjtdixiOU 

will use spruce laths and best materials of other description, will 
warrant to give good satisfactory work. 

Yours trulv. 


ITALIAN PLASTERING CO. 


LEO SIMMOKS VS. EMILIO JASELLI, ETC. 17 

32 By Mr. Birxey: 

Q- These other people in the Italian Plastering Company- A. 

it lies* interrupting.) That contract (referring to letter proposal 
ot *1 unc 24) was not accepted. 1 hey were supposed to get a certain 
amount ot money ot whatever money was left. That is, they were 
supposed to get three or four dollars a day. The foreman was sup¬ 
posed to get live dollars a day, and the other men were supposed to 
get on an average of four dollars a day, hut not until after we had 
made some money out of the work. That contract was not accepted, 
because that is for eighteen hundred and some dollars and the real 
contract was nineteen hundred dollars. 

Q- ^ mi and Mr. Simmons talked it over and he agreed to give 
you fifty dollars more, did he not? 

A. That was different work; that was more work added to it. He 
wanted a lot <»t moulding and it cost more. 1 mailed him that letter; 
cannot recollect the date. Have ho memory on the subject. Saw 
him a week after that; the contract was entered into on the 30th. 
The stucco work was a separate contract which he made with me on 
the premises. I am positive about that. 

(). This — what it says, referring to proposal of .June 24. “And 
stucco work on the front and part of side walls as specified, three hun¬ 
dred dollars.” Are you right or wrong? A. That is a side contract 
from the contract which he drew. There was nobody else in the 
Italian Plastering Company but myself. 

Q- When you got through with this work, did von render 
account to these other men? A. I didn’t have any accounts 
to render, except I told them there wasn't any profits, and I couldn’t 
give them the regular salary which was stipulated for them. I gave 
them money according to how I collected it, 

(). And you did not pay them in full because you had not made 
an> moiie\ out of it/ A. Because he had not given me the money 
that was due on the contract; so I couldn't pay them for the fuil 
amount coming to them; they were supposed to get so much per dav; 
made them a statement of what I had received and what I gave them. 

I don't know where the copy of it is. 

Counsel for defendant called upon counsel for plaintiff to produce 
certain paper which the plaintiff had rendered to the men claiming 
to be his partners, and the following con trove rsv took place. 

Q. This is the account you rendered Mr. Lozupone, one of these 
men vou named? 

c 

Mr. Wheatley: He could not have rendered that. Mr. Birnev, it 
was in my possession. 

A. I haven't given him any accounts rendered like this at the 
time. Yes, this is my handwriting. This is just to show how much 
money I have- 

Q. Never mind what it shows, it shows on its face. You wrote 
this out to be rendered to Mr. Lozupone did you not? A. Thev 
wanted so much- 
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Q ' J rendered^ q,,esti ° n * A ’ Xo » 1 dUhVt give that to be 

34 u .^* V I,at <ll , <1 • V() V write il U P for *' A. Just to give to Mr. 

.v. , e - v tn -^Ihuv how I had the business contracted, 
g Did you not give it to him in older that it might be shown to 
Air. Lozupone. who was asking for a settlement? A Thev sued 
me for so many days’ work and I gave that statement there'to Mr. 
Wheatley to defend those two >uits which thev sued me for so 
much they had done, so many days’ work. 1 wrote it un mvself 
and gave it to Mr. Wheatlev. 

Thereupon the following statement was offered in evidence. 

Italian Plaster Co. 

k ancy Mouldings and Cornice W’ork 
Our Special t v. 

2118 Pa. Ave. X. \V. 

Washington, D. C., I)ee. 2d, 1909. 
Monti/ to Collect. 

Italian Plastering Co. 

Leo Simmons. $;W3 00 

Franzoni . fa 00 

Donato Maraffo. ion 

Luigi Lozupone. *hi4 oo 

Stefano Lozupone..' .*.' * 430'72 

-- 1272.27 

Washington, D. C., Dec . 23, 1909. 
Monet/ to he Paid Oaf. 


Hie Italian Plastering Co. 


Merchants & Mech. Bank. 

International Banking Corp. 
Columbia (JranOe A Dredging Co 

Iaeovazzi a Mechanic. 

Jaselli & Lozu}X)ne. 


$350. 

100 . 

3.00 
2.70 
312.89 


709.39 
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35 


Washington, D. C., Dee. 23, 

1909. 



Donato Maraffo, Associate. 


July 30. 
Aug. 14, 
“ 17. 

Cash 

. 1 00 


a 

. 1 00 


tt 

. 2 00 


u 2 \ 

% 4 

. 5 00 


Sept. 4 

ti 

. 10 00 


“ 25, 

4 4 

. 2 00 


it ti 

k 4 

. 10.00 


Nov. 1 

k k 

. 39 57 


“ 20 

4 4 

. 30 00 

70.57 

30.00 






100.57 


Washington, D. C., Dec. 23, 1909. 
Mr. Luigi Lozupone, a Member of Co. 


Julv 24, 

Cash. 

. 20.00 

“ 31, 

4 4 

. 23.19 

“ 31, 

it 

. 87.00 

« « ’ 

4 4 

. 5.11 

a it 

a 

.38 

Sept. 4, 

44 or: 

ti 

. 15 00 

ti 

. 15.00 

Oct. 9. 

ti 

. 15.00 

“ 15, 

u 

. 23.32 


204.00 


Washington, I). C., Dee. 23, 1909. 
Mr. Stcfano Lozupone, Foreman. 


Julv 3, 
“ 17, 

Cush. 

tt 

. 261.29 

. 20.00 

(4 H 

it 

. 2.00 

u u 

a 

. 3.00 

“ 26, 

a 

. 1.00 

“ 27, 

a 

. 1.00 

“ 24, 
Aug. 7, 
Julv 31, 

tt' tt 

a 

. 10.00 

a 

. 10.00 

it 

. 90.00 

a 

. 10.00 

“ 30, 

Sept. 18, 
“ 25, 

a 

. 1.00 

it 

. 10.80 

it 

. 5.00 

Oct. 9, 
“ 15, 

Sept. 1, 

tt 

. 10.00 

it 

. 50.85 


. 9.00 




494.94 
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July 3, Extra Work... 
Amount received 


36 

Gish 


. 64.22 

. 430.72 

Washington, I). C., Dee. 23, 1909. 


Credit 


i lie Italian Plastering Co. 


forwarded . 6804.22 

Sept. 30. Columbia (Iranite. n* -> n 

Oct. 9. pav roll. . In 

“ “ machine repairs. .- -- 

“ “ E. Jasclli P»ro>. . . . oi’.io 

Sept. 30. W. A. Pierce..W. in 

“ “ National Mortar Co. . . . ’ * ’ ' ’ y-‘ 

Get. 13. I clephone service. i 

Edward 1 . Clark. - no 

I non ms \\ ehstcr <» no 

„ O o l,r "'. 40.00 

« u j- . , . t<bd 

discounted note. 51.00 

aov. I, ParOerA: Koss. /*i 

“ 0, E. Jasclli Pros. •>() ()() 

Oct, 23. Swarts A Law. 48 ()0 

“ 3°,payron.n:«5 

:: . 17.0.4 

Nov. 0. ^ . 5 5-) 

“ “ Columbia (iranit-Co. 33 95 

“ “ National Mortar Co. “s 

“ il Pudolph W est. - ~ y ) 

8, Curtail note in hank. ,5;* p.j 

5, 1 Cal acid pail 7 brush. ] py, 

“ 20. curtail note in P. 26 85 

“ 25. National Mortar Co. 70 38 

27, P. P. Earnshaw. j” pp 

“ “ Columhia (Iranite Co... i ip 

“ “ pav roll. . 1S V- 

discount note. o~y no 

8warts A Pay. ] (*p 

sov. 1. .laselli A Lozupoue. IP yp 

’r- .,!• T ,.. “ —:; no.oo 

Jo. larantim . 2 7P 

^ec 23. Stefano Lozupone. 490 70 

“ “ .7.7.7.7 204.00 

Donato Maraffo. 100.57 

- 8826.17 
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Italian Plastering Co. 

Fancy Mouldings and Cornice W ork 
Our Specialty. 

2118 Pa. Ave. N. W\ 


Wash i noton. I). C., Dec. 23, 1909. 

Cash Credit 

The Italian Plast. Co. 


April 10, Stcfano Lozupone pay roll. 100. 


Slav 

22 

k C i k 

. 100. 

it 

29, 

•• « » 4 k 

. 90. 

.Tune 5, 

ii it tt ti 

. 150. 

it 

12, 

ii ii tt it 

• • • • • 

. 145. 

k k 

20, 

** k* • 4 it 

. 200. 

It 

26. 

•* •* 44 44 

. 300. 

Jnlv 

3. 

• * *4 % 4 44 

. 400. 

a 

ii 

K. Jasclli expenses. 

. 25. 

tt 

6, 

W. A. Pierce. 

. 582.25 

4 k 

i , 

purchase of wanon. 

. 18.00 

4 4 

9. 

\\ ash. Post adv. 

. 6.00 

ll 

10, 

pav roll. 

3*>0 95 

i t 

15. 

lather Poland. 

. 19.00 

it 

17, 

repairs for wajjon. 

. 16.00 

ti 

it 

Xational Mortar ('o. 

. 2IS.25 

It 

u 

Pudolph West. 

. 96.05 

it 

ti 

pay roll. 

. 210.90 

ll 

24, 

Downs lather. 

. 45.15 

4 k 

19. 

laborer . 

7 *>0 

.< 

24, 

Downs for nails. 

.25 

tt 

ii 

pay roll. 

. 159.00 

a 

a 

K. Jasclli I»ros. 

. 361.77 

it 

28. 

Daniels laborer. 

. 6.00 

k 4 

29. 

Davis . 

1 50 

a 

29. 

Frontal to. 

. 1.00 

n 

30. 

lather’s pav roll. 

. 37.66 

u 

a 

pav roll plasters. 

. 125. 

u 

it 

F. Jasclli Bros. 

. 10.52 

Au". 

6, 

lamps & old lumber. 

. 3.75 

ti 

7, 

pav roll. 

. 132.90 

ci 

a 

Fernehoug horse rent. 

. 12.00 

ll 

it 

Jasclli Bros. 

. 5.80 

ll 

it 

lathers pav roll. 

. 65.77 

ll 

a 

Thomas Webster. 

. 5.50 

ll 

it 

Wash. Harness Co. 

. 1.75 

ll 

u 

Bill head 10. laborer 15. 

. • .25 

It 

14. 

pav roll lathers. 

. 57.11 

ll 

u 

pav roll. 

. 85.80 

ll 

19, 

E. .Taselli & Bros. 

. 120.00 

ll 

2', 

Lather’s pav roll . 

. 53.69 

ll 

a 

pav roll . 

. 124.15 



4719.92 
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:5S Washington, D. C., Dec. 23 

Cush Debtor 

Italian Blast. Co. 

July 0, Merchant Hank. 500. 

3, Hates W arren . 000 

“ 20, " " ... .*.* 300. 

10, I. D. Hums. too # 

May 10, Ctchison A: Simmons. 100. 

4 • • | • k i . 

, " . 100. 

•ooie ;>, . . loo. 

•'lay -'0, . . loo. 

June 10, *• •• ** . 200. 

July 7, 1. |). Hums. 100. 

lb, . . 100. 

Hate- Warren. 100 

“ “ K. Jaselli Brn>.. . . . . . 25. 

** 130.08 

IT, .1. I). Hums. 150 

Halo W arren. 350 

“ ” K. Jaselli Bros.20! 

\ d ' " /* . To! 85 

-1. I’resent Winfield . 000.00 

:; b. “ - 200.00 

23, K. Jaselli A: Hros. 125.00 

: >1. Hates Warren . 150.00 

Aujl 0. (iiliiuins Druii Store. 125. 

H. C. Daniels. 305 

‘‘ 12. K. Jaselli Bros.| 40 ‘ 

lb. A. Schneider. 300. 

lb* K. C. Daniels. 25.00 

lb. International H. Corp. 300. 

Sept 4. Hen Simmons. 000. 

*1? Present W infield. 200. 

1- K. Jaselli Bros. 10.50 

‘‘ 'ran zone. 35.00 

lb. Present Winfield. 100. 

lb. Simmons . *>00 

“ 14. pick ford.“45.* 

1 <S - Hates Warren . 140 50 

“ f,Schneider. ;;;;;;; loo 

25, ^inminiis . 200 

“ 25. Mr. Wood.”75.00 

Oct. 1. Simmons . 300 

“ 4. Ktehison & Simmons. 45.00 


, 1909. 


* 


7785.53 
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Credit 


Washington, D. C., Dec. 23, 1909. 


Tile Italian Plastering Co. 


Aug. 


Aug. 

k • 

June 

July 

i » 

June 

Aug. 


Sept. 


Sept. 


Forwarded . 4719.92 

1 Lamp A: horse teed. .90 

tia.'ton laborer . l.SO 

preniontese . 2.00 

Tarantini. .90 

Swart A; Lay. SO. 10 

Rudolph West. 7.93 

1 »u>li Plumbing Co. 4.00 

Columbia (iranite Co. 130.08 

W in. II. Dyer. 1.80 

Hugh Kiely. 2.50 

National Mortar Co. 178.05 

Columbia (Iranite Co. 194.19 

1 towns lather. 1.00 

pay roll. 249.10 

Downs extra work. 5.00 

Wm. Jaselli. 7.20 

Herbert A: Fowler. 8.00 

Feiree. 207.20 

Fernehough. 13.50 

pay roll. 195.80 

expenses. 11.10 

pay roll. 130.05 

” “ 149.95 

W arren refunded. 1.00 

Merchants A: Mecli. Bank Dis. 105.00 

Barber A: Ross. 73.00 

International Bank. Oorp. 101.50 

Bereniontes Laborer. 1.00 

W hite sand. .30 

W ash, harness Trunk Co. 2.75 

Avollone mechanic*. 17.00 

Downs lather. 13.97 

part of pay roll. 81 .40 

Baldasare. 20.00 

B. B. Earnshaw. 15.90 

E. Jaselli Bros. 14.70 

pn.v roll. 31.60 

f°al oil ..25 

E. Jaselli A: Bros. 10.80 

Downs lather. 4.00 

- 6804.22 
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The I(«ilinn Plastering Co 
Fancy Moulding nml Cornice \\ ork <>nr Specialty 

•211S I‘n. ,\vc. N. \\* 


Cash 


1 )ebtor 


Washington. 1). C.. Dec. 23. 1‘iO‘J. 


I tali an 1 Mastering Co. 

Forwarded . 

Oct. It Siminon- . 

13, i'rest on \\ inlicld . . 

•* " -Mr- II. S. Wood.. Vs • 

-•>, xlmeider. 

^°\\ 1. Proton Winlield inn 

;* 2 . .i- 1 >. Mim,>. y.y/.v.y.v;;;;;;;; !>,, 

I'. Jasclli iV Pros. s(» 

SO*t. 1 A. K. .Jasclli A Bros. V VV V .' ' ' 

.Inly 3. Stefano J.oznpone. (ll 

lH*c. 11. -laselli A' Foznpone. 4*AO 




•S817.29 


l ' t ‘T ll, V i, ’ M T"''"r . .. iik '' ..r Other men 

mil< licnv iinicli „,„„ev I tl,,.,,,- ... ‘i 

no . .. sending the pstper. I tol.l them I |,| ,',ot .five 

' l " , „ "Util I l,i„| m ||,| || K , 

S ";.o- .-Mtl th. v ...... does' work ' M ' 

,>,UX? .'T Sr'T -«->e,:„.n, ,-el'erre I ,| ilt o,| 

:'l h.it'wnT'v 11 . . .«■ I"- : 

i- ,.“m .! “ritsi”. . . . . . 

(}. W hat do yon mean hv eallipo y\ v | ln \ r : i n7Ilnnll _ 

' . . 1 10 A. Tlmt is. ;i iiieniher of the 

company of the men that were supposed to do „iv work- 

i lik nSh ■ i"" ... S<V 3 il1 I "as trading 

• I. 'V 1, ,1 .T “"I T. 11 "«>W. Emilio Ja.se!|j 

"'"1 I «•"" list as well eoiiduet an Italia 

\yi,en yon ealle.l Mr. Maralfo a memher of the comnanv it 
wouhl III,heate he was a partner of you,,, hu, you , 11,1 „V "S it? 

- ‘ I]' ' 1 Parted to begin tins work light after <i«mimr tbo 

eontraet Forget when I finished it. hut within 30 days f had the 
M.hd p asterino all done, with the exception of trimmings and 'o ne 

etime T liTi "'"V° '"'P!' , " rh ' in room 

Sometimes I had ten sometimes I had fifteen, sometimes twenty 

nen auoidino to how fast I could proceed. Stephaiio T ozupone wi< 

no foreman. I stopped work there somewhere in September The 

p luting up was in November. lie wrote me a letter on the 5th of 
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October, that ho wanted me to do the pointing up; 1 was all through 
long before that, because the painter was through then. There were 
tenants in the house bet ore it was completed; before there was a door 
in the entrance. 1 know Mr. Demonet a tenant there; he moved in 
be to re 1 pla.-tered the basement. Know the work was finished with 
the exception of a few mouldings put around the room. Don’t recol¬ 
lect that was done. (Jot through the solid plastering some 
42 time in September: about the beginning of October. 1 was a 
little delayed in the mouldings on account of being rushed 
with the plastering. Had to take the foreman oil the plastering to 
make the mouldings, which took some time. They were finished, 
however, before 1 got that letter. Think all the mouldings were up 
except one room. There was one room left that we had to do the 
moulding ourselves: the foreman had to do that, and 1 rushed him 
up to «'<> tin* plastering. Defendant was supposed to furnish me 
with the laths. One of the bills-Tows I got laths on September 2<Hh. 
My contract called for the lime and hair to be furnished by Knott A 
Moier. but I told him I would get them from the National Mortar 
Company. I ordered it from the National Mortar Companv and he 
knew all the time I was getting it from them. 1 don t remember 

whether it was hi) or <0 cents a barrel or bushel. Anvwav I got 

first class stuff. I say there are different price- of lime. There is 

linie you can buy for (>0. 70. SO or 1)0 cents or a dollar; and each 

lime furnished has a different quality. I called Mr. Simmons’ at¬ 
tention to this. I did not engage any of the plasterers. 1 know 
what sand finish is. The contract calls for public halls and bath¬ 
rooms to be finished in sand finish, es indeed. I finished them in 
sand finish. I had it done with sharp river sand over the second coat; 
what is known as a rough finish instead of a smooth, lime finish. A 
sand finish is what is known as rough finish, when* paint is supposed 
to be put on. or left without paint. Put on two coats; I certainly do 
think it was a good job. lie didn t complain of it until after 
4*> the painter had painted it. He complained about the kitchens 
before. He said they were not satisfactory. 1 said I wouldn’t 
charge him for them and lie was satisfied. I wouldn’t want to say 
what has been put in the pastering. because* as I >av I am not an ex- 
peit at the doing of the work: I was just simply following out the 
instructions of the contract and leaving that to my foreman. Ilair. 
lime and cement was used. 


Redirect examination: 

^ Q. N our contract called for lime and hair to be furnished bv 
Knott A Moier.' A. N es. I called Mr. Simmons’ attention to 
that, and I told him I didn t have no account with Knott & Moier; 
that I had an account with the National Mortar Company. I asked 
him if he wanted to furnish it or order it; he said he wasn’t going to 
do it that I had to order it. I ordered it from the National Mortal- 
Company and he knew all the time that I was getting it from the 
National Mortar Company. 

Q. You paid considerably less a barrel for your lime did you not? 
A. No. not that I remember, don’t remember whether it was sixty 
4—2331a 
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or seventy ceiits a barrel or bushel or whatever it is, anyway I got 
first class stuff. - 6 

1 hereupon the j'laintiff called as a witness in his liehalf one Jones 
no testified in substance as follows: that lie was a lather and did the 
lathing on tlie apartment house referred to in the contract That 
the work was not ready when they first went there, and he 
-H thought they bad to wait about :> weeks before thev could 
begin to get it ready. That at the time thev began the work- 
lie floors were laid on the first floor but on tlie'upper floors thev 
had to walk across metal lathing, and it was very troublesome. He 
knew nothing about the plastering except 1 ie helped put the laths 

Thereupon the plaintiff called as a witness. James Xolax, who 
testified in substance as follows: that he had been a journeyman 
plasterer, (not a contractor) for about JO vears He said he had 
examined the plastering in the main public balls of the apartment 
house on Mintwood Place, known as the “Knickerbocker’’ and 
found it was a kind of sand finish ami a fairly good job according to 
that class of work. lie said the last coat was lime and sand; he 
could not tell it it was sand finish because it was painted. 

Thereupon John Hkuies was called and testified in substance 
as follows: he was a journeyman plasterer, that he went to the build- 
!"«; *1''' tIle pw^lerjng in the main halls about January 27th. or 
-Mh. did not go higher than the first floor: that it was a fairly good 
job of work. - 

Thereupon John Lynch was called as a witness in behalf of the 
planitill anil testihe.1 m substance that he had been a journeyman 
plasterer lor 9 years; that he had examined the plastering in the 
halls of the hut ding referred to and that it was a fairly good job 
ol work tor laid on work; a good, first class job for that kind’of 

"ork- Me could ..ell how it was finished on the side walls- but 

mild tell from the ceiling; went upstairs as far as the second 
•4.) floor; could not tell whether it was sand finish or not because 
it was pointed, other than the condition of the ceiling 

Thereupon plaintiff called as witness. K. M. Vasco who testified 
ill substance as billows: that he was a plasterer and had been one 
lor about 4 years; that he saw the work 1 or ;i days after it “got 
done. It was in the summer time about a year ago; said there was 

kind* 1 "* l ° at t lC >!ltl1 . .. 1,11 K ,kh1 "ork according to that 

Thereupon plaintiff called one W.m. Ckoss who testified in sub¬ 
stance that he was a lather and went to work on the building for 
Air. Jones as a lather about the middle of August; worked on the 
job about a month. No floor in the building excepting on the first 
floor; metal lathing and cement put in on the floors while there. 
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Thereupon plaintiff called as a witness, one I. Cheston a salesman 
for the National Mortar Co., who testified in substance that he sold 
the white sand that was used on the building for the outside work 
and sold the lime and hair to Mr. Jaselli for plastering; that his lime 
was just as good as Knott A.* Molers; that I\uott & Molei sold their 
lime for ten cents more per barrel than they did. hut he did not 
know how they managed to do it; sometimes Knott & Moler bought 
liae from his Company. 


te 


Thereupon the plaint ill called as a witness one Ro\ Ree\es who 
.cstified in substance, that lie was the agent of the Columbia Granite 
iV Dredging Company, that he sold tlu* sand to the plaintiff foi the 
work on the building and sent the sand to the place in 
4<; August. 19()b. Some of the sand was used for the stucco 

work outside. 


Thereupon the plaintiff called as a witness one ( iiarles Pemonet 
who testified in substance that he was a tenant in the building and 
moved in there about the <th or Mil of November 1909. that the 
carpentering work was not finished and the plastering was not fin¬ 
ished in the halls. That he called up the plaintiff Jaselli, whom he 
knew very well, and asked him to hurry up the plastering; that the 
mouldings in some of the rooms was not finished when he mo\cd in. 


Thereupon the plaintiff called as a witness one E. M. Van Ness 
who testified in substance that he was a contractor and builder. 
That he had been working for himself for about 10 years and had 
built a great manv houses. That a few days prior to testifying, he 
and plaintiff. Jaselli. met Mr. Simmons at the building in question 
at about 4:30 o’clock in the afternoon: that Mr. Simmons told them 
they could not go into the' rooms at that time as the tenants would 
object to it. That he examined the plastering in the halls and 
would sav that it was an average good job; that it was sand finish 
on the ceilings; but he could not tell how the walls were finished as 
they were painted: but it looked to him like a first class job of work, 
although it was very rough: he thought the roughness was caused by 
painting. 


Thereupon the plaintiff rested his case, and offered no other or 
further evidence. 

And thereupon the defendant, through Ins attorney, moved the 
Court to direct the jury to find a verdict for the defendant upon the 
ground that it is clearly apparent that the contract for the execution 
of the work was not made with the plaintiff, but was made 
47 with the Italian Plastering Company, composed of Stephano 
Kozupone. Denato Maraffo. Louis or Luigi Lozupone and the 
plaintiff; that it clearly appeared also that the work was performed 
by the parties named, under the partnership name of the Italian 
Plastering Company, and that if anything at all was due it was due 
to the Italian Plastering Company. That the words Jaselli Bros, 
in the body of the contract, only indicates that if the contract was 
prepared under an erroneous impression and if it had been signed 
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absolutely by Jaselli Brothers and not bv Jaselli for the Italian 
f"" K ( ( " "'"iil'j .be no difference ami if anythin,, 

, „!;!". >u i" 1 : 1 1 " ,< ’ r< ‘ f " ro - "><■ plaintiff <ouid 

cxeopto,] ' >Vem,M ,he •>"'l the defendant 

Aml . . t*'*- defendant moved the court upon further 

7'"!!" ' to mstmet the jury that the plaintiff could not recover on 
he first count of the declaration, and the Mill of Particulars relatin'' 

tlu-roto A) for the re,.. that i, clearly appeared .ha. the 

• nnt act lor he work was made with the aforesaid parties composing 
"c 1 I’l.Mcnny Company, and if anythin,, is due upon same 

It is due to the said Italian Plastering Company 1 ' P ' 

- ml the defendant further moved the court to instruct the iurv 

li,< ' l’ l: "" ,l| l could not recover, inasmuch as he had sued on the 

j 1 4 1 < it* t it a i! i meruit ami not under the contract, 

lx ; ■ I"'"" 1 "batever of the value of the work 

m 'Ila" I f " V 7 niM j'" 1 ' of said motions 

amt the defendant excepted to each refusal. 

Ami thereupon the defendant testified in his own behalf that he 

,; " 1 I "-''II '■."III of Ibc papers put in evidence as the contracts he- 

IPrMan PI l ‘"'. Us: J t, *<“ pl=">>"t» and the other members of the 

m who u""f, " U,ve " len, i°iied. bud plastered a build- 

and i, ,,l, :l • v "." n " "bom the defendant rais'd 

• ml in "hose welfare he was interested was building; that at the 

with th /TT -"']"■ r"‘i '"'T ollV ' ,v ' 1 ns ''""tracts, and before talking 
. j’ V M,nl 1 ,(> ,,m thT. lit* supposed that the omlies 

/ti"|''mc"I'oili" lnlM '". , ! ,i 'stcri"o Company, namely Stephana Lo- 
f' I ', 0 - ' oznpotie. and Penato Maraffo not know 

Si, jrj, r: : h - <*, .;■ - ...**T»3K 

at v ti ' I • ' T 1,10 Sl " 1 pbiiuliff was comltielitm 

a > otl.e, business than that of plasterer, ami. llterefore prepared 

|M(>nefl from said plaintiff. was eondueted in the name of the It-.I- 

't t "the Ihnei'if ‘ *". 11 ,;l "' ■ Tl, al said plaintiff said to him distinctly 
t ti e turn of sigm i« the contract, that Jaselli Brothers were carry 

" widMhe'it J."l"o r busiijess and said firm had nothin,; to do 
PI .. .. , Ihihan I lastering Company, except in so far as he 

1,1 «» iiienilier of said firm 

offered in evidence by the plaintiff was ‘lVt ! I„ tl Th^d| er 

,ho'phfinliff 'lasell? as , ' i " , ' 1 '' Pms i ""> turned over to' 

to conditions, etc at'td imtTto nartie' of . ,he agreement as 

amt not as to parties, supposing it would he signed. 
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if at all. like the one l(*fl w i111 liim ; that lie did not think it material 
that the name “Italian Mastering Company” was not in the body of 
tlie contract, and did not change it l>efore signing. The defendant 
further testified that the work performed under the contract had not 
heen done satisfaetorv to him and had not heen done in a workman¬ 
like manner. 

I hat the main corridors of the building were left in an unfinished 
condition, only having a coat of hrown mortar and not finished in 
a sand linidi of white finish : that the plastering was left only in a 
hinwn liiii'll, as aforesaid, and so rough that it would have heen unfit 
to ha\e in a small shanty of a building. 1 hat the 1»> hath rooms were 
to he also sand finished as shown hy contract, and they were left in 
a similar condition, unsightly and rough. That the defendant had 
odered to pay tin* plaintiff at the rate of »$1..>0 each, difference bc- 
t\\(‘en the finish of white coat, which was to he placed on the 
kitchen and sand finishing same, and thus the white coat or hard 
white linidi of same was abandoned. That the plaintiff neither 
white coated or sand finished the kitchens, hut left them in a 
• >t> roiijiih unfinished condition similar to the bathrooms and 
main corridors, and thereby saved the cost of white coating 
.-aid kitchens: that tin* kitchens, corridors and hath rooms wen* all 
lull in a rough unfinished condition, such condition being similar to 
a house being roughed in. with hrown mortar and ready to he sand 
finished or to receive hard white finish. That the whole of the 
work was poorly done and that the ceilings in one room had fallen 
oil >ince the work was done: that many of the dining room ceilings 
were cracked and witness believed that many of them would fall 
or have to he taken down. 

Witness, the plaintiff, then produced and offered in evidence the 
following check, the first payment under the contract: 


Washington, I). C., Sept. \th. 

Pay to the order of E. .laselli Pros. it)().()(). 

(For Italian Plastering Co.) 

and endorsed on the hack “E. .laselli Pros, in the handwriting of 
the plaintiff, and further testified that the four other checks given 
plaintiff were drawn to the order of K. Jasselli Pros., because know¬ 
ing him to he a member of the firm, the defendant did not take 
the time to write out the full firm name. 

That he had time and time again objected to the plaintiff and 
to Stephano Lozupone as to way the work was being done, especi¬ 
ally in said halls and bathrooms, and that he fried his best to get 
them to sand finish the bathrooms and halls according to contract, 
hut they refused to do so. That at the time the plaintiff 
51 offered to tear off the rough mortar from the walls and do 
the work over in the corridors, the house was all rented and 
partly occupied and that he could not permit him to do so as the 
damage would he too great, possibly loss of all his tenants and pre¬ 
vent others he had secured, from coming in. 

That after the plaintiff refused to correct the poor workmanship 
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by using other means, that lie, the defendant then engaged painters 
and put on what they call a rough paint finish, consisting ot* heave 
paint materials in order to cover up the* roughness of the walls in 
the corridors of the building and place them in a partially passable 
condition. 

The defendant offered in evidence the following letter of Octo- 
!*t nth. 1 909, and testitied that the same was sent the plaintiff bv 
him: 

October o, 1909. 

K. .laselli. K.hj.. 21 l.S I’a. Ave. N. \V.. City. 

|)i:.\i; Si i;: I wish you would send a man to the Mint wood Place 
apartment house at once to do some pointing up which is neeessarv 
in order that tin* trimming can he put on the doors and windows. 

This could ordinarily wait until the trimming is done, but the 
plastering which you have done there is in such a rotten condition, 
it falls down in nailing up the door jambs, and in njanv places it 
will he impossible to point it up properly after the trimming is 
nailed up. It will he well for you to put some plaster of 
pari- or cement in the mortar, in order that it will set up 
quick. and not delay the man in putting on the trim. 

I was at tlu* building today and did not find any of vour men 
there at all. and unless the work is attended to more [>roperlv. I 
"hall exercise the right to charge you $10. a day forfeit, as pro- 
' ided in your contract, even it the work is accepted by me when 
you are through with same. 

Yours verv trulv. 

LEO SIMMONS. 

I hat lie had paid for doing said paint work on the side walls of 
tin* lialU alone, over and above what it would have cost him if the 
"alls had been proj>erlv sand finished according to the contract, the 
hi in of $1.>:I. 

I hat he had to use in the bathrooms and kitchens owing to the 
neglect of plaintiff to properly do tin* work. d.NOO pounds of lead 
and about 100 gallons of linseed oil to cover up the defects in the 
workmanship. That tin* cost of correcting the work on the ceilim r 
of the main corridors, and all of the 1«> bathrooms and kitchens, 
owing to the neglect of the plaintiff to finish same according to 
his contract would amount to $444. in addition to what had al¬ 
ready been expended $ldd. on the side wall- of the corridors. 

That the things neeessarv to make the work in the corridors 
bath rooms and kitchens in accordance with the contract would 
cost much more than the plaintiff’s claim. 

Defendant further testified that he had not authorized 
od the plaintiff to change the grade of lime and hair called 
for by the contract: and did not refuse to order same: did 
not know it had not l>een provided as contracted until the rough 
mortar was on the walls sometime in October; that he has had con¬ 
siderably building done in improving his own property and always 
required Knott A Moler's lime, which cost ten cents more per barrel 
than other lime. 
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•l*!^ " 0, ; k •“ “with 

pi. . ^ ( () * T'»"o. was not Piven to the It.Ji.n, 

few (hv 11 ^ ^ 0, "{’ !,,, . v «»>S ‘V»e the other eomrae, wasa 

written LiV f* ^ ,nfnr,,,e<1 11,11 plaintiff that lit* would accent the 

-he s ;-z z\ "t ,h v iKl !i ' ,r — 1 -.1. ti*™,* 

furnished the sum of *1 UU.i f dialhe V'Ii.V“rJlr 'li'" {lu '.Z'^'Z 

WOO 0 ' <»,\ 1 Tl.o l :V(MJ , ,"of s!o,emher"l!mM l^th Omf'ir'' '’’"T T 

c atei Sept. 30- 1909- which was' tl.Vn'S™,t Sie"''* 

Washington, I). C.. Sept. 30, 1909. 
lay to the order of K. daselli $:<no.tm (Three Hundred Dollars). 

DEO SIMMONS. 

Co' K Vh h,‘ l 'dlT" ° n, , l, "' Se, 1 l bv " K •'■•■selli. The Italian IMasterim, 
plaintiff endorsement l*i„ K in the In „f ,he 

I’laiJitif/; 11 '" K <IU< ks "°' V l,ls " rw " 1 *° 1,10 jury, at request of 

64 No. 4289. 

Washington, I). ('.. S.pt. n. 100!> 

1 ay to the order of E. daselli Two ... . Dollars (.$200) 

LEO SIMMONS. 

and endorsed E. Jaselli. 

No. 4320. 

W ashington. I). C.. Sept. 25, 190!i 
lay to the order of E. daselli Two Hundred Dollars ($200). 

LEO SIMMONS. 

and endorsed E. Jaselli. 

No. 43 1 i . 

Washington, I). C., Oct. 9. 1909 

1 'Dollars!' 6 ° f E ' Jtwel,i 0nt ‘ 1 Luolred an,I Twenty Five 

and endorsed E. daselli cV Bros. LK0 SI M-MONS. 

That the work was not finished accordion n, ihn 
»«1 within the time speeilied hv | . , «-p..trot-t 

was all ready for the work of the' Italian FhX inX 1 "" S 

t y5^i3F&rtf.V h, I h r .KfcrtS 

»■ ;.f,««»«„v',va, i!, ,1;,™i 

..are limn four .O; i| lut ',j le deiilv ,, ( ,J. 
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cause< 1 him a great loss; (hut the buihling was most all 
rented under agreement to permit the tenants to occupy apartments 
Irom tlie 1st of October; that none of them were able to get in until 
alter the <th ot November, ami other> much later than that. 

The defendant further testilied that he had met Jaselli. the plain¬ 
ly and Van Ness, a witness, at the building a short time before 
about 4:30 o clock in the afternoon of .January 28th, and stated that 
he could not permit them to examine the kitchens and hath rooms 
at that hour of day, but for .Jaselli or his counsel, Mr. Wheatley, to 
appoint some earlier hour on another day and he would be glad to 
allow them to inspect the work. 

On cross examination said witness said that he had employed 
Nephano Lozupone to do other work -ince thi> work was done: 
that he had paid the plaintiff on October 9. 1909. after writing the 
letter of October 3th. the sum of .$123 on account of the contract; 
that he paid the said amount on the promise of said Jaselli that lie 
would make everything all right and do the work in a first class 
manner and hurry it through. 

On being asked why he did not object to the plastering of the 
wall- in the corridors before the paint wa> put on. the witness 
answered that he did. and had done evervthing he could to 
ob get the plaintiff and other members of the Italian Plastering 
( ompany, to correct same and they refused and there was no 
other alternative hut to cover it with paint a- he did. 

And thereupon the defendant called as a witness Steiuiaxo Lozr- 
POXK who testified in substance that he was one of the members of 
the hrm of the Italian Plastering Company; that the said Italian 
fasten ng Company consisted of Emilio Jaselli. Stephano Lozupone, 
I.om> Lozupone and Donato Maraffo. That he told Jaselli to form 
the Italian Mastering Company, and it was arranged that each one 
ot the four members including Jaselli. was to have $4 a dav that 
he as foreman was to have $3 a day. That Jaselli was to* secure 
work and sign the contracts: “He going to sign contract; he going 
to take all jobs; he was to keep some account with me and keep 
account: he took all the money; he pay for the material, and I pav 
for the plastering. He keep all the business and took out the as*oci- 
ation and never give an account. I told Mr. Jaselli to make up 
company and he made up the company for me because he did not 
understand the plastering. 1 don’t remember how much Jaselli took 
out I have some books home. He never paid me; never paid Danoto 
and never paid my father.” 

Thereupon the witness not un.lerst..mlin K Kn K lish very well, one 
1 tank . . Ialadmi was called as interpreter, and thereupon through 
the interpreter, said witness in substance testified as follow*- 

lhat he received one dollar a day extra. That the arrangement 
while working on Mr. Simmons’ house and other hou.se* was 
the same Says on Mr. Simmons’ job the account that was 
gnen by Jaselli was copied from such account in Mr. Wheat- 
ley s ofl.ee. Says Jaselli gave him money to pav off the men who 
were working on the job. and then sometimes there was some extra 
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monev and tho extra was given either to his father or the other 
partner Mr. Maratfo; that Mr. Jaselli never paid his father or 
Maratfo any stipulated sum. 

Question by Mr. Birnky: “What part of the profits was your 
father to have? A. He was to have his share like the rest of the 
partners and same with Mr. Maratfo. 

Says there was a profit on the former building, known as the 
Kalorama. but Mr. -Jaselli did not divide that, he retained that in 
order to have some funds in the company, that is what he said. 

And on being asked the question, “what was the agreement be¬ 
tween you and the other members as to the division of any part of 
money that should come out of any job?" the witness answered: 

A. “If they got a job and there was a profit it was to he divided 
equally among the four, hut he (the witness), got one dollar a day 
extra, and that was the arrangement under which the work was done 
on Mr. Simmons* house.” 

On cross-examination witness said The Italian Plastering Company 
started out with an agreement between Jaselli. Danoto Maratfo. Louis 
Lozupone and himself, that -Jaselli. Maratfo and his father were to 
take .$4 a day, each and he was to take $5 a day, if there 
5tS was sufficient profit in the business to pay that. That the 
agreement was made this way. Lmilio -Jaselli was to get $4 a 
day, Mr. Maratfo $4 a day, Mr. Louis Lozupone his father was to 
receive $4 and witness was to get $5 a day. That he did not know 
that Mr. -Jaselli in order to carry on the financial business had to go 
to some banks and borrow money, if he did, it was his own personal 
affair, and did not know anything about it: says he was brought to 
hank once and made to sign some papers but he did not know what 
thev were. He did not know what thev were, hut he knows he 
signed the paper; that he had nothing to do with the handling of 
the c heck for the Italian Plastering Company : did not make any. He 
made the estimates for all the work and Jaselli signed the contracts. 

Q. Did you know anything about the signing of any contract by 
Air. Jaselli for himself, or for The Italian Plastering Company? A. 
(Through the interpreter:) lie says all he knows was that he was 
in the partnership and does not know how these contracts were 
signed bv Mr. Jaselli. Savs he was not at the office at the time 
Louis Lozupone and Denato Maratfo signed a paper to bring suit 
against Jaselli; he was not present. Says the contract in relation to 
the partnership was verbal, that after Simmons' work was completed 
Maratfo dropped out of the partnership, that he does not know any¬ 
thing about the suit brought by his father and Maratfo against 
Jaselli. After the Simmons work was completed they did some work 
for Mr. Piekford and that he did some work for Mr. Simmons 
59 on Wyoming Ave., does not know how long the job lasted 
probably about two months. 


And thereupon the defendant called as a witness. Frank S. 
Paladim who testified in substance that he was a member of the bar 
of the Supreme Court of the District of Columbia. 

That sometime in the month of December, 1910, Denato Maraffo, 
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iiiul I.uigi Lozupone called on him. slating Ihev had a claim itminst 
le |> aintitt, -liiselli; that al the time he did not know that theif were 
puitneis. or claimed to he partners of said Jaselli in the nlasterim? 
usiness and being Italians, not familiar with the laws of the l)i-T 
tic . did not know enough to explain their relations with him - and 

i' 1 : *«•«.».» the number of days they ... have been at work 

e hied suits for them in the Municipal Court against Jasolli for the 
the amounts m accordance with the claims tliev made based on their 
daily employment: that after he had tiled the suits Te , 1 i, .'ff 

the .is i-h Tr rr. u> " w . . 5 

,11 .ir Columbia ami in the atlidavit stated he hid an 
absolute defense to them; that thereafter on learning of t | ie r 

Mr’ KXforT''t 1 ''.-I, .cs! he called upon 

* 11 . adsein ioi a >«t<tteinent in relation thereto .nwi n . 

statement of account heretofore ottered in evidence- that' after ex° 
aiming the statement in Mr Wheotlevs ,,iti,.„ , i i ■ , , 

I! 

«. ft™-”™'" 1 " '=? 

deal of work at,d had under him a. times a great maiv C, & 

known a* the “Knickerbocker '* !«•>(> Alintwo hI’I'm Hl \ 16 ! n,ildin S 
{* 11 applied to the halls, kitchens and* hath T S ° faF 

house. That said buildiim had annarentlv i - ° saul “Pertinent 

sequentlv 15 baths and kitchen**- that * J, h art,nent ‘S «»d eon- 
main corridors. That he saw the Ye til. °-> a,niI J e d especially the 
about 4 stories Inch. shortly after the * \? Y le Elding which is 
amiued the work more fully a*few dav ^ ^ Ti uas . P ut (,n > {,, ‘d ex- 

rooms and halls were all the smne . hariu^^S rk' dS^'ihk^' 
work was never finished <i n „,K. i. .• K? inat Is - "‘at the 

hi mortar on them, and left in a rouoh""|. m° "’‘V* ? f brown 

coating or sand finishing. That at ih„ it, 1 '°^ ' f ° r ' vlllle 
vestibule. it was in the same condition then thit°it ,e i exam,ned ,lle 
that it has been painted over. 1 at 11 ,s ,low > except 
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That a white coat finish is made with Vine slacked into a putty 
substance and mixed with plaster of Paris, then it is put on the 
walls and troweled to a hard smooth finish: that the sand finish is 
made with lime slacked into a putty kind of paste and mixed 
with white sand and put on a trowel and then leveled up with what 
they call a floating instrument in the shape of a trowel. The dif¬ 
ference between the white coat and sand finish is that the white 
coat is a white hard smooth finish while the sand finish is straight 
and level, hnt is not smooth owing to the grains of sand put in it. 
This sand finish work is done often in corridors and hath rooms in 
order to avoid papering and so that it can he easily painted with a 
kalsomine finish or water color. 

That the work as it was left was in an unfinished condition and 
a very poor finish at that: that he supposed the work could he made 
a good job if it had been sand finished, hnt it was neither sand finish 
or white coat and that the cost of either sand finish or white coat 
would amount to about one-third the whole cost of plastering. 

Thereupon the defendant called as a witness George E. Barber, 
who testified in substance that he had been in the plastering busi¬ 
ness 30 years as a contractor and is a practical plasterer by trade; 
that he had carried on a large and extensive business in plastering 
and at that time had nearly 100 men employed in doing such 
work. r l hat a few days ago he examined the plastering in 
03 the building known as tbe ‘‘Knickerbocker.” 1S*20 Mint-wood 
Place, in all the rooms of the entire building except the 
cellar: that he found the plastering in many of the dining room* 
ceilings cracked and it looked to him as if many of them would have 
to be taken down; that the kitchens, bath rooms and public corri¬ 
dors were left in an unfinished condition, having only two coats 
of brown mortar on same: that the rooms and corridors referred 
to were at the time the plastering was stopped on same, ready to 
receive what is known as white coat which is finished in a hard 
white finish in plaster of paris and 1 imo: or sand finish which is 
composed of lime slacked into a soft putty plaster and sand; that 
the walls and ceilings in said corridors, bath rooms and kitchens 
had not received any coat of white coating or sand finish: that he 
considered the plastering in said kitchens, bath rooms and corridors 
in an unfinished condition. That the white coating or the sand 
finishing as the case might be. was from one-third to one-fourth 
the cost of the plastering; that there was little difference between 
the cost of sand finishing and white coating, a small difference, 
probably in favor of the sand finish, as it took longer to put that on! 
That as he looked at the work, the job was not finished and was 
in very poor condition, even for white coating or sand finishing; 
to his knowledge he never saw a residential building left in that 
condition, it neither being white coated or sand finished. 
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Aii.l thereupon the plaintiff called John J Early who 

lurrying on .he 

hul been 7‘ ‘ V r " VOi " >: ,ll! " lu ' < '" | '*'ie<l on nil extensive 
■ business and in the present time lin.l fr. to 75 men em 

I’! 0 ' 0 ' 1 : 111111 Il'i' ehnrneter of work he iliil was in high ,.| a ! M , s 
,1 1,11 'huffs: 'hat n lew <1 jiv.~ ago lie examined the plastering of 

the enrn.lnrs ami lour of the kitchens ami hath rooms, hut dhfnot 
■jit the liming rooms of the apartment house at 1*20 Mintwooil 
I laie,. known as the ”kmekerhoekerthat the kitchens ami bath 
onnis he examineil ami the main eorriilors. walls ami ee lini 
were m the same conditio,, lo the plastering. That (he work 

..ppeareil to have only 2 coals of brown.-tar. possil | v , 0 ,, 

■If Wha, .S known a- "laid m, work.” That ••|.,i!l on”’,,la'e , .! 
ias as goo,I as what was ealle.l "three coat work." except! .. it took 

Ivor I "i? t" "" ,l " ;l ' 11 Nlvi "" s < - u Holding. In „ , er 

«o ,|s instead o| putting on a rough coat ami then a seem] i 

aii;l a white coat or sand linish a. .lilferent limes ami with dfTere 

.'colloids. the roughing.-oat ami see.1 coat were nut , r 

• i'"" 1 »• 'ho same time: that it made as Loud cluster' 

longer to",|rv " rll oxeephtig ft* 

i I i /i ' " nI ^ ^ 1( ‘ iminolv. four of 11 

kitchens. hath rooms and mam corridors did not have more linn 

lie e r,u |^^"OW'I I.i'irtar on same, and was neither sand linish'or 

;i f ,'7", ":•? .... 1 :;z 

l e plaster",g." mighl have been shrinking of wood'. That ti e 
Oik Mas not I, III shed in a sand finish or in a while coal •null 
the character of work he would sav wu- vorv nnor Tl, Y ,i 

.. C ^ 

^1.;^!;: ,, !;!;Mr;i'^.'r';:v i Vi,;;: ,,,l . . . ^-. . 

'uhslom-e^'lan' Vie '!ViVl''Jhe'']uiilio'1 g^'nn Vvnl|s^* i*n|'ie* 

h' wi' rk 'T '* "Kn.Ykc -I K-k 0 " V 

tlie work was led with the brown nlii'toriii. ,,,.l • 

i^rh-;;'^"" it »•„> impossible t,r finish i, win,"mdinarv 

priiceed and try m cover up the defects with paint, and ader ge i, " 
t o ,o,ts on the man, corridors, he found it was impossible„ do 
1 h"> lie then, at the direeli,.. defend ,nl made „ l , 

nr nui ; h <-<; ^ i««i. ...i «„!! while,!* 

p "w&iinvs; ,nr z!sri 

hi'-'M III such a rough, bad condition, it would have bee’,'! ' ' ilV ° 

great detriment ..haraeler of the apartnient house Tlei T 

l '.°! "„» 'hr kitchens and hath rooms alone about g sou s 

white lead, and about 00 gallons „f , 0 , of 

* . .. .....no, 
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luugli, l»,i(l condition , 11 1 < 1 1 lie never s«iw in 1 1 is whole e.\|>erienee 
Mi(h plastering;; that he had been painting over all kinds of walls 
in the 1 last d() years, and had never seen anything to equal the 
poor character ot work; that the defendant had paid him $7d.00 
lor doing the work made necessary by reason of the work not being 


€,,, d finished on (be corridors, and it had cost as much at 
Oo least, topiirchasethe material to do smic. That the white lead 
and oil he used in the building cost for the lead at the rate of 
eight cents per pound and oil at seventy cents per gallon: that if 
the said work had been properly sand finished, it could have been 
finished in what was known as water color or alahastine, which 
would not have cost one-.dxth the cost of the paint and made a 
much better appearing job. That he had heard the defendant in 
,,l( ' </';<■ ( ‘°ii , l’lain to (he plaintiff time and time again of the bad 
condition of the walls and ask him to correct same; but be bad de¬ 
clined to do so as far as lie knew. Said witness further testified that 
sl, d pkainiill had informed him that Stcfano Lozupone wa< hi< 
paitner, and bad heard him speak to other parties as being in part¬ 
nership in doing the work. 

I hereupon the defendant called one Hnwwitn Mc(Jee. who testi- 
i ,l d 1,1 substance that he wa- a carpenter and joiner bv trade: that 
Im‘ was employed by the defendant to superintend the carpenters’ 
work on the building known as tlx* ‘‘Knickerbocker'’ in the summer 
'""V" 1 : 1 f{,n of Um - fl'o building was readv for piaster,',m 

0,1 t,M ' ] s< V :, . v nf August excepting a small amount of work wqvqZ 
sary to be done on the fourth floor; that it only took a dav or two 
t'J " ( ‘ l ^msbed. That there wa< nothing whatever to stop the 
plasterers from beginning on the 1st of August, and tliev did begin 
l;l ' , IV ‘ Ml;,t t,l( ‘ pk-ntering on the building was not finished 
,,nl ;l ,( T af, . or 1,10 moved in. Mr. Demonet moved in 

J,n< l wore not through plastering the corridors: 

that he heard the defendant complain to the plaintiff about 
the way the plastering was done in the kitchens, bath rooms 
mid corridors and heard him say it was not a sand finish 
and asked flic plaintiff to try and help him do something with it to 
put it m condition so that it would lie a passable job for residential 
purposes. That flic sud plaintiff had introduced him to Stephano 
mzupone as one of |„s partners in fix* plastering business, and that 

he had heard him speak to others of Lozupone as being one of his 
partners. 1 1,1 

Thereupon the defendant called ns a witness. Howard M. Etoiit- 
son. who testified m substance that he was (lie party referred to as 
havmu; bmlt the Kalnramn Apartment house, ISIfi Kalorama Road 
That lie and defendant s son. Berkeley L. Simmons had built that 
p ace and had contracted with the plaintiff in this ease to do the 
plastemio in the spring of 1000, That plaintiff came to see him to 
setaire the work of plastering the building and said that he was try¬ 
ing to get some work for a lot of his Italian friends and “brothers” 
as he called them. He made the proposition to do the work and 
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nothing was said about sand finishing in that contract. That he, 
the plaintifl. said to the witness that lie had a Company known as 
the Italian Plastering ( ompany and after consideration witness slid 
he would rather make the contract with the plaintiff because he had 
a grocery and licjnor business ami he did not know anything about 
the other Italians. I hat his work was done fairly well, having many 
American workmen among the employed, hut he did not lu\ve all 
the same men working on the defendant's job. That the plaintiff 
told him his firm was the* Italian Plastering Company and consisted 
of Luigi or Louis Lozupone. Stephano Lozupone. Denato 
t»7 Maraffo and himself. 

And thereupon the plaintiff testified in his own behalf in re- 
huttal in substance, that he <lid not tell the defendant that the Ital¬ 
ian I lastering ( ompauy was composed of tin* four men. Denato 
Maratio. Luigi I.ozupone. Stephano Lozupone and himself. 

W hen the (hdendant gave him the* check of September 30th. for 
$300.00 hi* did not state it was for the outride work, and he. the 
plaintiff, applied it on the inside work. 

Said plaintiff further testified that the defendant did not offer to 
allow him to (*nter the building at any time with the witness. E. M. 
\ an Ness, as testified by him. 

Said witness further testified that the lime and hair used on the 
Kalorama Apartment House* was furnished by Knott A Molcr. That 
he never pointed out to any of the witnesses or anybody else, the 
two Lozupones and Maraflo as being his partners. 

And thereupon the witness. E M. Van Ness was recalled and 
testified in rebuttal in behalf of the plaintiff in substance, that the 
stucco work was a good job of work ; that he did not find a great 
many trowel marks on the inside work; that the defendant did not 
offer to allow him to inspect the kitchens at that time, but stated 
that he had offered or proposed to Mr. Wheatley, the plaintiff’s at¬ 
torney. that he fix a time for the inspection of the work. 

Thereupon the witness Ciieston testified that the character of the 
hair and lime used was as good as that of Knott A: Moler s; that 
Knott iV Moler sold their lime for ten cents more per barrel than 
the witness s firm, but he did not know how they managed 
f>8 to secure the difference in price, as he did not consider that. 

Knott A' Moler's lime was any better than the witness’ firm’s 
lime; that Knott A Moler occasionally bought lime from them. 


Thereupon the case was announced closed and no other or further 
evidence was offered by either side. 

Thereupon counsel for defendant moved the Court to instruct the 
jury to return a verdict for the defendant for the reason that it 
clearly appeared if anything Mas due for the work on account of the 
contract, it was due to the firm of the Italian Plastering Company, 
and the plaintiff being only one member of same, could not sue 
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alone. 1ml 11 ic Justice presiding ret used to give such instructions, 
t<> ''Inch retusul the defeudiint then mid there duly excepted. 

And thereupon the defendant s counsel prayed the Court to in¬ 
struct the jury as follows: 

^ ^ tlie join 1 111 d from the evidence that at tin* time of the doing 

ot the woik in question in this suit, the jdaintifl had a partner or 
partners who were interested as such in the siiid work and entitled 
to share in the profits thereof, he can not recover in this action, and 
the verdict should he for the defendant. 

1 he w i itten contract tor tin* work in cjuestion in this cause is 
<lated July :!<)th. 100!). and provides that tin* work should he begun 
at once and completed within thirty (MO) working days and further 
that it the work should not he completed within that time, the con¬ 
tractors should forfeit to the owner the sum of Ten Dollars ($10) 
per day for each day. including Sundays, that the work 
0!) should remain unfinished. The jury are. therefore, instruct¬ 
ed. that if the\ >hall find from the evidence that the work 
was not completed on or lie fore September M. 1 !><>!>. they should allow 
to the defendant from the contract price, $10. per day for each day. 
Sundays included, after September Mrd. that the work remained un¬ 
finished. 

M. 1 Ik* written agreement between the parties for the work in 
question provided that the juice was to he paid when the work 
should he completed to the satisfaction of the defendant. Simmons; 
this would not permit Mr. Simmons arbitrarily and unreasonably to 
reject the work it done in a first class manner and in substantial com¬ 
pliance with the contract, but 0 you shall find from the evidence 
that the work was not done so as to make a first class job, so that 
All. Simmons had a right to be dissatisfied with it. then you are in¬ 
structed that the jdaintifl is not entitled to recover anything and tin* 
verdict should be for the defendant. 

And thereupon the Court after ruling upon all the prayers offered, 
took a recess during the noon hour, and thereafter, before the argu¬ 
ment of the case and before it was submitted to the jury, the de¬ 
fendant jua\ed the ( ourt to instruct the jurv as follows, ]waver 
Xo. 4: 

4. 1 he jun are instructed that by the uncontradicted evidence in 
this case, the jdaintifl’ had a partner or partners who were interested 
as such in the work in question and entitled to share in the profits 
thereof; for this reason, the jdaintifl is not entitled to recover in this 
action and the verdict should be for the defendant. 

But the Court refused to give any of said instructions so 
70 prayed to each of which refusals the defendant then and 
there excepted. 

Thereupon the Court. (Mr. Justice Barnard) instructed the jury 
as follows: Gentlemen of the jury, this is an action brought to re¬ 
cover five hundred and twenty-three dollars for labor and material 
furnished by the plaintiff to the defendant. There are three counts 
in the declaration, and I think they are all common counts for 
work and labor done and materials furnished. The first count is 
for three hundred dollars, claimed for the outside work on this 
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tlmo hundred dollars lor the outside wnrk is Mill duo. lint t|,or<> is 
no dispute 1 ill tout the amount. 

There is ii contract pul in ovidonoo here. ... wliioli 

" iimko a contract. in which llio amount of t o ho 
-Miuod md,. I think, nil,o.oou hiiudrod dnlhirs; 
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It IS claimed liy 1110 .defendant llinl the plaintiff was one of a 

pHin ership and that this .. Met was made will, that partnership 

‘"•'V'"' 1 '- . "'-Ill to silo nil lha. partner'll T 

‘"'<1 recover. On the other hand, tho plain.ill claims ihal here 

was no panne,Ship, and even if there in,' that this ..m', 

undo hmisoll aluno with the defendant. and he is. therefore, en¬ 
titled to recover on it. whether there was a partnership or not 
II lour men are en.ua.ued in business together in which thev are to 

n rn "'i 1 ",", i "" l l 1 "i l,M " ,,f llu ‘ I’ttsiness. ordinarily thev are 

“I", " ,ov . 'r >'■< pint tiers. Notwithstanding 

tli.it m e of them mijjlit make a contract hy himself to do a piece of 

»mk. to do it for the firm or the company, and one of then! mhdit 

ind'imviM ill ' Vilv< l' ilv partner of a fin,, 

and it will lie payment m the hr,,,. Payments that were made in 

this ease were made the plaintiff alone. One of the cheeks il seems 

was made payable In him for the aliened ..... the plastering 

company, and perhaps one of them was endursed hy that company? 
.\ll those matters may help you to form a judument here from all 

n< te!i ..whether or not there was a partnership hotween 

these four fientlemen nr more jienllemen. whatever their 
<- i"""l'or may have I,ecu; and also enable vmi In form an idea 
as tu whether tins contra,-I was intended in he made with the 
partnership or whether tl was a contract that was made evidently 
with this plain till in this case. 

If the jury shall believe from the evidence that there was a part¬ 
nership between the plaintiff and any of the other gentlemen named 
m the testimony, and that in fact the contract to plaster the defend- 
ant s Imuse was a contract made with that partnership then the 
plaintiff cannot recover m this action, because the other partner or 
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partners are not joined with him. no matter what the condition of 
the work was. That would he because of the defect of the parties 
here. 

While the defendant might pay one partner and it would he a 
good payment as made to one partner dealing for the firm, yet if 
a partnership has a claim which they have to go into court and col¬ 
lect, they must all go into court. One can not sue for a partnership 
claim and collect it in an ordinary case. If that were the case, and 
there was a partnership and this contract was made with that part¬ 
nership, and tlu* plaintiff brings suit hv himself, he could not re¬ 
cover. 

If, however, the jury find from the evidence that there was no 
partnership in fact, or if there was a partnership existed in fact, 
and they find the contract was made by the plaintiff alone, or in his 
own name; and if they should further find that the work was done 
as agreed upon in good condition, then the plaintiff would l>e en¬ 
titled to recover the amount claimed as unpaid. Hut if the jury 
find the work was not properly done as agreed upon, hut that it was 
defectively done, and that the plaintiff has already been paid 
73 all that the work so done was fmrly worth, then their verdict 
should he for the defendant. 

If, however, the work as done is fairly worth more than the plain¬ 
tiff' has been paid, then their verdict should be for the plaintiff for 
the balance fairly due him for such work, within the sum claimed,— 
that is, provided you find that he is entitled to bring suit, if the 
contract was made with him alone and he was entitled to bring suit. 
If he had not been paid what his work was worth, if his contract was 
not fully complied with and still his work is worth something—the 
suit is brought on quantum meruit—he would be entitled to recover 
what that amount might be. if it came within the five hundred and 
twenty-three dollars. 

t j t 

Claim is made hv the defendant, of course, here that the cost of 


doing this work over again would be more than the balance of the 
sum alleged to be due on this accounting. If that is true, of course, 
and the plaintiff is entitled to recover, still you would find a verdict 
for the defendant. You could not find any balance over in favor 
of defendant, because there is no plea of set-off here. lie simply 
claims that he is not indebted to plaintiff in any sum on account of 
this defective work, this contract not being carried out. 

I think this case should be left to you twelve men as business men, 
men of good judgment and experience, to do what is right and fair 
between these two men and to decide on the facts from your best 


judgment. 

You are to weigh the testimony. I cannot tell you which 
74 one to believe and which one not to believe; but you have the 
right to believe any of this testimony that strikes you as being 
true, or to refuse to believe any that you think is not true. This 
whole question is left to you as to whether or not plaintiff should 
recover in this case, and if so, how much; or whether you should find 
a verdict for the defendant. 


6—2331a 
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When you retire to consider of your verdict, of course, you will 
select one of your number as foreman to announce your verdict. 

Plaintiff in this case, having brought this charge, must make out 
a case by what we call a preponderance of evidence. For example, 
if he has simply brought a case which you are unable to say is 
stronger than the defendant s case, or simply balances the testimony 
in favor of defendant s case, or simply balances the testimony in favor 
of defendant’s side, then he would fail, and your verdict would be for 
the defendant, because the plaintiff must overcome the inertia; the 
testimony must weigh heavier in favor of plaintiff than it does on 
the other side, and he has the burden of proof. Of course, the 
evidence must preponderate in bis favor before he can recover at all; 
but it it doe*, and you timl the facts on the theory 1 have suggested 
here, that entitled him to a verdict, then you should ascertain how 
much that shold be. whether for the whole of the claim, or for a part 
of it. and what part of it: but if you find on the other side, that he 
has failed to make out his case and that your verdict is for the de¬ 
fendant, you simply find for the defendant generally. 

”•> And thereupon and before the jury retired counsel for de¬ 

fendant exce| ted to that part of the charge to the jury which 
reads “it the partneiship existed and the contract was made by the 
plaintiff in his own name, he is entitled to recover,’’ upon the grounds 
that the contract, as it appeared was not made in the plaintiff's own 
name, and upon the further grounds that if it had been made in 
his own name, or was in his own name, it was apparent that any 
money that was due under the contract for the work claimed to have 
been performed, was due to the members of the Italian Plastering 
Company, and not to the plaintiff, and, therefore, he could not re¬ 
cover in this action. 

And the defendant excepted to that further part of the charge 
which stated “if however, the work as done, is fairly worth more than 
the plaintiff has been paid, then their verdict should be for the 
plaintiff for the balance fairly due him for such work, within the 
sum claimed—that is, provided you find that he is entitled to bring 
suit, if the contract was made with him alone, and lie was entitled 
to bring suit. It he had not been paid what his work was worth, if 
his contract was not fully complied with and still his work is worth 
something—the suit is brought on quantum meruit—he would be 
entitled to recover what that amount might be, if it came within the 
five hundred and twenty-three dollars,” upon the grounds that not¬ 
withstanding the fact there was no proof as to the value of the work 
outside of the contract, said charge iti effect told the jury that thev 
might find for the plaintiff the amount claimed, notwithstanding the 
work was not done as required by the contract, “if he had 
7G not been paid what his work was worth.” And excepted 
further to that part ot said charge wherein the Court says in 
the same paragraph: “Still his work is worth something—the suit 
is brought on quantum meruit—he would he entitled to recover what 
that amount might be, if it came within the five hundred and twenty 
three dollars.” upon the ground that there was no proof a« to the 
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value of (he work at all. ami u]><»n the further ground that the said 
charge was confusing to the jury and would mislead them. 

And the defendant by his counsel prays the Court to sign and 
seal this, his said Bill of Exceptions, which contains the substance of 
all the testimony and evidence submitted to the jury at the trial, 
which is accordingly done, and the same is hereby made a part of the 
record on the appeal in this case, nunc pro tunc this 9th day of 
June 1911. 

JOB BARNARD, Justice. 

Order for Preparation of Record. 

Filed June 14. 1911. 

The Clerk will please prepare the record for the appeal in this case, 
and in doing so will include the following pleadings and papers: 

Declaration .Filed Dec. 29, 1999. 

Pleas . “ Jan. 22, 1919. 

Joinder of Issue. “ Feb. 1, 1910. 

Memo, of Verdict. ** “ 9, 1911. 

77 Judgment . Filed Mar. 3, 1911. 

** 3, 1911. 

*• 4, 1911. 

“ 4, 1911. 

19, 1911. 
Apr. 17. 1911. 


Opinion of Court. 

Appeal . '..... 

Citation . 

Memo. Appeal bond. Supersedeas 
Bill of exceptions submitted. 


Memo. —Time to tile record in Court of Ap¬ 
peals extended to June 39, 1911. 

Order making Bill of Exceptions of record. . 

Bill of Exceptions. 

This designation. 


June 0. 1911. 
“ 9, 1911. 


Pr. S. 


A. A. BIRNEY, 
Att'y for Appellant , 


Memorandum. 

June 27, 1911.—Time to tile transcript further extended to, and 
including. August 1st, 1911. 


78 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

1, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
77, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein tiled, a copy of which is 
made part of this transcript, in cause No. 52255 at Law, wherein 
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Kmilio Jaselli trading ns K. .Taselli A- Bros., in Plaintiff and Leo 
Simmons is Defendant, as the same remains upon (lie files and of 
record m said Court. 

In te-timony whereof. I hereunto subscribe my name and affix 
the mil oi slid Court, at the City of Washington. in said District 
this 15Hh day of duly. 15)11. * 

(Seal Supreme Court of the District of Columbia. | 

401IX K. YOCNO. C/cr/-. 


Kndorsed on cover: 
-do 1. Leo Simmons, 
daselli tV I*ros. Court 
-7. 15)11. Ilenrv W. 


District of Coluinhia Supreme* Court. No. 
app(*llant. vs. Kmilio Ja<elli. trading as K. 
of Appeals. District of Coluinhia. Fifed Jul- 
Ilollies. clerk. 












31 tt % (Ecrart nf Appeals of tlj? Hiatrirt 

of (Eoluatbta. 

October Term, 1911. 


Leo Simmons, Appellant , J 

vs. > No. 2331. 

Emilio Jaselli, trading as E. Jaselli & Bro. J 

APPELLANT’S STATEMENT OF THE CASE. 

The declaration is in assumpsit and in three counts: 

1st. For work done and materials furnished between July 
30 and October 30, 1909, in the building of a stucco exterior 
wall, $300.00. 

2nd. For work done and materials furnished between 
July 30 and December 18, 1909, in plastering interior walls, 
for which a balance is claimed of $223.00, and 

3rd. The common money counts, claiming $523.00. 

The plaintiff’s affidavit repeats the claims of the declara¬ 
tion, and restates the dates as given. 

The plea to each count is non-assumpsit, and the affidavit 
avers that the work in cjuestion was done by a firm known as 
The Italian Plastering Company, and not by the plaintiff, 
and further that nothing is due either the plaintiff or said 
firm. 

On the trial it appeared that on June 24, 1909, the plaintiff 
delivered to appellant a bid for the doing of the work in 
question in the* following terms: 



THE ITALIAN PLASTERING CO. 

FANCY MOl LDINC.S & CORNICE WORK OUR SPECIALTY. 

2118 Pa. Ave. 

Mr. Leo. Simmons, Kellog Bldg., City. 

Dear Sir: We beg to submit estimate for plastering 
& lathing your apartment house on Mintwood Place for 
and stucco work on the front and part of said 
walls as specified for $300.00, will use spruce laths and 
best materials of other description, will warrant to give 
good satisfactory work. 

Yours truly, 

ITALIAN PLASTERING COMPANY 
E. J. 

Plaintiff while testifying in his own behalf, produced a 
writing made July 30. 1009, providing for the interior plas¬ 
ter ,,ujm a cost of $1,900.00, and signed “E. Jaselli & Bros.. 
Leo Simmons." Before it was introduced, defendant's coun¬ 
sel. having objected and been allowed to cross-examine on 
the subject (Rec. 13), exhibited to plaintiff another writing, 
a duplicate of the first except as to signatures, which are 
"Italian Plastering Co., by E. Jaselli & Bros.; Leo Sim¬ 
mons." and having drawn from plaintiff the admission that 
this latter writing was signed and delivered by him to Mr. 
Simmons, and that the first offered writing was signed by 
him after leaving Mr. Simmons, and so far as appeared, had 
not been seen by the latter after such signing, objected to the 
introduction of the first paper, but was overruled, and both 
papers were admitted in evidence, an exception being taken. 

Plaintiff then asserted that he was the Italian Plastering 
Company and that he so informed Mr. Simmons (Rec. 15) ; 
that he had no partners, but only agents to do the work, to 
whom he paid wages. This was denied by the appellant who 
testified that when he prepared the agreement in duplicate he 
supposed that the three men, Stephano Lozupone, Luigi Lo- 
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zupone and Denato Maraffo were the brothers of the 
plaintiff, associated with him as E. Jaselli Brothers, and 
learned to the contrary from the plaintiff only at the time 
of the signing of the writing produced by him, and that 
plaintiff then told him the plastering business was carried on 
by him and the two Lozupones and Maraffo, who com¬ 
posed The Italian Plastering Co. (Rec. 28). 

Other witnesses testified to declarations by plaintiff that 
Stephano Lozupone was one of his partners in the plaster¬ 
ing business (Frank Beall, Rec. 36, 37; Edward McGee, 
Rec. 37; Howard M. Etchison, Rec. 38), and Stephano Lo¬ 
zupone testified that the Italian Plastering Company was 
a firm composed of Emilio Jaselli, Stephano Lozupone, 
Louis or Luigi Lozupone and Donato Maraffo; that each 
was to have a per diem wage and an equal share of the prof¬ 


its (Rec. 32, 33). 

The witness was supported by an account rendered by 
plaintiff of his receipts and outlays on account of Italian 
Plastering Company (Rec. 18), in order to defeat suits for 
wages by Maraffo and Luigi Lozupone, which suits were 
abandoned by their attorney when convinced by the plaintiff 
that there was a partnership (Mr. Paladini’s Test., Rec. 33, 


34). 

It also appeared conclusively that the woik was not com¬ 
pleted “within thirty working days, as stipulated in the 
agreement, this period terminating on September 3, 1000. 
Plaintiff testified that he “Got through the solid plastering 
some time in September , about the beginning of October" 
(Rec. 25), and that other w^ork of putting up mouldings and 
plastering the cellar was done later (see also Demonet s test., 
Rec. 27); while the testimony for defendant w^as to the ef¬ 
fect that the plastering was not finished until after Decem¬ 
ber 1, or four months after the contract was signed (Rec. 
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31), and was so badly done that defendant was forced to 
lay out large sums in attempting to correct it (Rec. 30). 
The declaration also fixes the latest date as December 18. 
The claims of the defendant were: 

(a) That the right of action (if any), was in the mem¬ 
bers of the Italian Plastering Company, and not in Emilio 
Jaselli alone. 

( b ) That plaintiff, not having given evidence of the value 
of the work and materials, but resting wholly on the written 
agreement, could not recover upon a quantum meruit, or 
otherwise than by showing a compliance unth the contract 
in all particulars, and having affirmatively disproved such 
compliance, could not recover at all. 

(c) That defendant was entitled to a deduction of $10.00 
a day from the contract price for each day after the thirty 
(30) days specified for the completion of the work. 

(d) That the contract having specified that the work 
should be completed to the satisfaction of Mr. Simmons, and 
he having shown that he had rejected it as not satisfactory, 
and that he had abundant reason for such action, the plaint¬ 
iff could not recover. 

ASSIGNMENTS OF ERROR. 

The Court erred: 

1. In admitting in evidence for the consideration of the 
jury the writing produced by plaintiff, and found on pages 
12 and 13 of the record as the contract between the parties. 

2. In submitting to the jury the question whether the 
right of action under the contract was in the plaintiff or in 
the members of The Italian Plastering Company. 

3. In instructing the jury that if a partnership existed 
and the contract was made by the plaintiff, in his own name, 
he could maintain the action. 
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4. In refusing to instruct the jury that the plaintiff hav¬ 
ing sued on common counts, for work and labor done and 
materials furnished, and having given no proof of the value 
of the lalxjr or material he could not recover (Rec. 28). 

r>. In instructing the jury that although the plaintiff had 
not fully complied with his contract, yet if his work was 
worth more than the amount he had been paid he would be 
entitled to recover such excess, if it came within the amount 
of his claim. 

(». In rejecting the defendant’s first prayer for instruc¬ 
tion. 

7. In refusing to instruct the jury that if they should find 
from the evidence that the work was not completed within 
the time fixed by the contract they should allow the defend¬ 
ant from the contract price $10.00 for each day of over¬ 
time, as provided in the contract and as prayed in the de¬ 
fendant’s second prayer for instruction. 

8. In rejecting the defendant’s third prayer for instruc¬ 
tion and thereby refusing to give effect to that provision of 
the contract that the work should be done to the satisfaction 
of the defendant. 

0. In rejecting the defendant’s fourth prayer for instruc¬ 
tion. 

ARGUMENT. 

Errors one to three, six and nine, may be considered together. 

The duplicate copy of the contract, offered by plaintiff, 
leas wrong fully admitted in evidence . 

The right of the plaintiff to sue alone on this claim was 
contested from the first. If the contract was a partnership 
contract, even if made by Jaselli alone, he had no right of 
action to recover what might be due upon it, the right of 
action being joint in the associates. The question is not 
who made a partnership contract, but to whom is the money 
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<lue under a contract made in behalf of a firm, or who earned 

the money ensuing from the work contracted to be done if 
any was due. ’ 

Gage vs. Rollins, 10 Meet. Mass., 348-354. 

One partner cannot maintain an action at law even for 
118 s * lare of a debt due the partnership. 

\ inal vs. \\ est. \ a. Oil & Land Co., 110 U. S.. 215 

The signature which Jaselli affixed to the contract was of 
great importance to this question as showing the intent of the 
par les at the moment of their signing. The Italian Plaster¬ 
ing Company s name was put to the paper in the presence of 

l o ” 0n , S - .! he contract "as not executed by Jaselli 
& Bros., but by The Italian Plastering Company, the name 

being put there by E. Jaselli: Mr. Simmons having accepted 
.bis signature would not be allowed to deny that the com¬ 
pany was the contiactor. If he is so bound, certainly the 
man that had the power to bind himself and purposely 
avoided doing so. cannot claim he was intended to be the 
contractor. Upon what theory may another paper, differ¬ 
ently signed and never seen by the other party to it, in its 
completed condition, nor assented to by him at any time 
lx? offered in evidence against him? 

At what time this copy was signed by Jaselli. whether 
immediately be,ore the trial or before bringing suit and 
alter he had determined to repudiate the partnership, does 
not appear, but m any event, it is a self-serving document 
which must be without probative force as against this ap 
pellant. who never saw it and had no right to suppose it to 
>e so signed. 'I o admit it in evidence and thereby enable 
counsel to contend that it shows the intent of Jaselli to con- 
tract for himself was flagrant error. 



The case of the Sun Printing and Publishing Company vs. 
Moore, 183 U. S., 043, see 045, shows a contract, in form 
almost identical with the one in this case. 

In that case the contract was made by and between “W. 
Moore, by Thos. Manning, his agent, of the first part, 
*coiled the owner/ and Chester S. Lord, of the second part, 
'called the hirer/ " and was signed 

"Thos. Manning , 

Chester S. Lord, 

For the Sun Printing and PMishing Co.” 
This contract was held to be the contract of the Sun Pub¬ 
lishing Co. 

The only difference (and it makes the contract in ques¬ 
tion stronger in favor of the appellant) is that instead of 
the appellee signing for the Italian Plastering Company as 
Lord signed for Sun Printing Company, he signed “Italian 
Plastering Co., by E. Jaselli & Bros. (Rec. 14). 

The proposal under which all the work was undertaken is 

signed in the same way (Rec. 10). 

It seems incredible that the fact about the signing of this 
contract could be as testified by the appellee (Rec. 15). Ap¬ 
pellee testified, “I told him I was The Italian Plastering Co.; 
he said he had looked us up and he would not give it to The 
Italian Plastering Co.” If such was the fact, how could it 
be supposed that Simmons would have accepted a contract 
from the very parties he would not contract with? 

The original paper left with Simmons and signed by the 
parties in his presence was the only contract he accq)ted. He 
had no knowledge of the way the copy was executed by the 
other contracting parties until the trial. Such being the 
case, how could he be prepared to defend against it, and 
under what principle may it be used against him ? As this 
contract was signed The Italian Plastering Co., by its agent, 
Simmons knowing the circumstances, would not have been 
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permitted to offer evidence to contradict or vary its words. 
\\ ith whom did the appellant contract, according to the 
plain words of the paper? Not with Jaselli & Bros., for 
they did not sign it. The name of Jaselli & Bros, was put 
to the paper simply to show that the Italian Plastering Co. 
had acted through another in executing it as an officer of 
any company would do. This is the only way a corporation 
or society can act. 

\\ hose mind did the appellant’s mind meet in this con¬ 
tract ? In making contracts, the law is plain that the minds 
of the contracting parties must meet and agree to the same 
thing. This, of course, does not mean that the party to be 
bound must be actually present to confer; his agent may do 
so, but the minds of the parties must meet and agree to the 
same thing at the same time. 1 he principal is bound by the 
contract only by reason of the agent’s authority. In such 
case the mind of the agent acts for the principal. 

The party signing a contract may show that he disclosed 
his principal and signed for such; but we find no case where 
the party making the contract signed another name, instead 
of his own, yet contended that it was his contract. If he in¬ 
tended it as his contract, why did he put another name? If 
the suit had been against the appellee by the appellant, what 
a difference it would have made. Undoubtedly he would 
have said he was not individually bound, and rightfully so. 
because he did not execute the contract; he signed another’s 
name and added his. For what purpose? Not to become 
a party to the contract, but to show the manner and by 
whom The Italian Plastering Company executed the paper. 

Long vs. Colburn, 11 Mass. 97, in point. 

Wildcat Ranch vs. Ball, 45 Ind., 213. 

Grafton vs. Cummings, 99 U. S., 100. 

McWilliams vs. Laules, 2 Gray, 387. 



Rice vs. Cove, 22 Pick., 158, in point. 

Campau vs. Lafferty, 43 Mitch., 429. 

The instruction that plaintiff might maintain the action, 
if the contract was in his own name, although a partnership 
in fact existed is legally indefensible, the writing not being 
under seal. The rule is that if a simple contract be made 
for or on account of a partnership, all the partners must 
unite in an action to enforce it; the name in which it is made 
is immaterial. The Court looks bcyoml mere names and 
forms and sees who are the real parties and treats them as 
the persons who are to enforce or defend their contracts. 

Gage vs. Rollins, 10 Mete. ( Mass.), 348-354. 

Seymour vs. Western Ry. Co., 106 U. S., 320. 

Wetherell vs. Livingston, 1 Exch., 644. 

Bennett vs. Scott, 1 Cranch C. C., 339, in point. 

Gilbert vs. Lichtenberg. 98 Mich., 417. 

Speake vs. Prewett, 6 Tex., 252, in point. 

Creel vs. Bell, 2 J. J. Marsh., 309. 

Fish vs. Gates, 133 Mass. 441. 

The evidence of partnership was conclusive, and the 
Court should have so held. Plaintiff bid for work in the 
name Italian Plastering Company; he signed the contract 
“Italian Plastering Co. by E. Jaselli & Bros.; the first 
check he received from plaintiff for $600, Sept. 4, 1909, was 
“For Italian Plastering Co." (Rec. 29), and he defeated 
two actions brought (through mistake of their attorney) by 
two of his associates by representing that they were his 
partners and not his employees; and he rendered the state¬ 
ment of account naming them as his partners; while a third 
associate testifies to the partnership (Rec. 32, 33). To per- 



mit a jury, in face of such proofs, to find that there was no 
partnership is an incentive to false swearing. 

If the Court, after refusing to instruct the jury as re¬ 
quested. had adhered to the first part of its charge, the ver¬ 
dict doubtless would have been different, but what he said 
in the beginning (Rec. 40) was completely destroyed by 
the latter part of the charge. 

FOURTH AND FIFTH ASSIGNMENTS. 

THERE WAS NO FOUNDATION IN PROOF FOR A RECOVERY 
UPON A QUANTUM MERUIT. 

The trial judge instructed the jury that if plaintiff did not 
comply with his contract and yet his ivork was worth some¬ 
thing, he would be entitled to recover what that amount 
might be (Rec. 41), and this was duly excepted to (Rec. 
42). This was directly opposed to a previous part of the 
charge that in order to recover the plaintiff must show “that 
he performed the work in a satisfactory manner in accord¬ 
ance with the contract" (Rec. 40). Besides being confus¬ 
ing as a contradiction of the earlier statement it was er¬ 
roneous. for plaintiff had given no proof whatever of value 
of the work. He had stood upon his claim for recovery on 
the contract as written, and this being so was bound to prove 
compliance with that contract. 

Cutter vs. Powell. 2 Sin. Lead Cas.. 8th ed. top pp. 

1, 17, 21. 40. 

Instead of proving compliance with the contract his decla¬ 
ration suggested its violation in respect of the time for com¬ 
pletion and his proof affirmatively established it, as also 
the further fact that it was not satisfactory. He had no 
right then to recover on the contract, and had no proof to 



establish a quantum meruit. The contract being discarded 
were the jury to guess at the value of the work done? 

The rule is declared by Bayley J. in Chappel vs. Hicks, 
2 C. & M., 214: “If the contract be not faithfully performed 
the plaintiff shall be entitled to recover only the value of the 
work and materials supplied.” 

For an English decision directly in point upon the facts, 
see Munro vs. Butt. 8 E. & B., 738 (stated at large in 2 Sm. 
L. C., top p. 23). 

See also Dermott vs. Jones, 2 Wall., 1. 

“The plaintiff must in all cases be prepared to prove the 
amount of the damages he has sustained.” 

1 Saunders PI. & Ev., p. (star) 239, 

SEVENTH ASSIGNMENT. 

The defendant was entitled to an allowance from the con¬ 
tract price of $10 for each day of delay in completion of the 
work beyond thirty working days . 

The contract provided “Work to be begun at once and 
completed within thirty working days,” and for a forfeit of 
$10 for each day over that time, including Sundays, the 
work should remain unfinished. The thirty days expired 
September 3. and it was shown by plaintiff on the witness 
stand and by his witnesses, as also by defendant, that a large 
part of the work was done after that time (Jaselli, Rec. 24, 
25; Demonet, Rec. 27; Simmons, Rec. 31), and the decla¬ 
ration and affidavits show the work was not done until 
December 18, and on the testimony of plaintiff and Mr. 
Demonet, his witness, defendant was entitled to an allow¬ 
ance for at least 05 days, an amount greater than plaintiff’s 
claim. The defendant’s evidence (Rec. 31) shows that he 
sustained great loss by the delay, yet the Court rejected the 



Emack vs. Campbell. 14 App. D. C.. 18 (i. 

Sun Printing Co. vs. Moore, 18:) U. S.. (142 
L. S. vs. Bethlehem Steel Co.. 205- U. S„ 105. 119 . 

It .s not easy to understand how the Court below reached 

c conclusion that the contract in this case was intended “as 
a lorteit money or penalty.” 

He says that “the evidence tended to show that the delay 
as occasmned by the building no, being ready for the plas¬ 
terer.. he evidence conclusively shows to the contrary 
, h ? a,,peIlee n,a<le "o s tich contentions. He says in his 

Ju y ,50 and December 18. and it is proved by numerous 

anHwith T ^ '° be ,Je ^ l,n 111 accord- 

ance with the contract at once.” 

The only witness who testified to any delay was a lather 
b> the name of Jones (Rec. 2d ). He said. “The work was 
no ready when they hrst went there, and he thought they 
bad to wait about 3 weeks,” but he does not show In what 

Stl ' V °M r " 0t ,ea<ly ° r gU e a ">- ccrta ’nty whateve, 

,, it. McGee, superintendent of the building, said 

( vec 2, ). “The building was ready f or plastering by Au- 
‘ f h T f ' ^ C fl eptlng 3 Sma11 amount of "ork to be done on 
fills!, el " th3t ° nly t0 ° k 3 <lay ° r «° «« that 

The defendant testified (Rec. 31 ). "That the building was 
all ready tor the work of the Italian Plastering Company 

« hen the contract was signed : and it did begin same on or 
about the first day of August, 1909. 

Besides, the contract having required the work to be be¬ 
gun at once, it was incumbent upon the company or the 



appellee to see that it was ready before signing the contract, 
or else to prove that (he or ) the company was deceived as 
to the question of fact, whether or not the work was ready 
at the time, and it was also his duty to show exactly when it 
was ready and when the work was begun and at what time 
it was finished. 

Therefore the Court not only erred about the facts of the 
case but also about the law. That this $10 per day reduc¬ 
tion was not intended as a penalty or as forfeit money as 
is contended is plain upon the face of it. It provides not 
only that the $10 should be allowed for each working day, 
but includes Sundays as well. The reason for this is clear; 
the appellant would lose as much on Sunday if the work 
was not completed, as he would any day in the week. It 
needs no proof to show that an apartment house building 
should be ready for the occupany of the tenants at an as 
early date as possible. It seems that the Court should take 
into consideration the fact that delay in finishing a building 
of this character would necessarily cause loss to the owner, 
for he can get return from his investment only by having the 
building occupied. 

The contract comes clearly within the reasoning of the 
Supreme Court of the United States in the Sun Printing 
Company against Moore, 183 U. S., see (J74. In that case 
the Court said: 

“When the parties to a contract, in which the dam¬ 
ages to be ascertained, growing out of a breach, are 
uncertain in amount, mutually agree that a certain sum 
shall be the damages, in case of a failure to perform, 
and in language plainly expressive of such agreement, 
I know of no sound principle or rule applicable to the 
construction of contracts that will enable a court of 
law to say that they intended something else.” 



THE EIGHTH ASSIGNMENT. 

The Court erred in rejecting the appellants third prayer 

and refusing to give effect to that provision of the contract 

that the work should he done to the satisfaction of the ap- 
pellant. 1 

I'nder the contract the price for the interior work was to 
be payable when the work should be “completed satisfac¬ 
torily to Mr. Simmons" (Rec. 13). It was shown that it 
was not satisfactory to him. and was so done as to make his 
objections unanswerable. (See testimony of John Simmons 
George E. Barber, John J. Early and Frank Beall. Rec. 34 
to 3(i. ) Since the plaintiff stood on his contract and offered 
no proof of the value of the work, the showing that it was 
not satisfactory was a complete answer to his action. That 
a contractor who consents to such a provision in his contract 
is bound by it is settled beyond dispute. In the case of ma¬ 
chinery or chattel of any kind the objection that it is not 
satisfactory is conclusive; in the case of improvement to 
fixed proiierty the contractor must show the value of what 
he has done or furnished and cannot take back. In this 
case there was no proof of value. In permitting a recovery 
without such proof the Court refused effect to a valid con- 
dition of said contract. 

Dermott vs. Jones, 2 Wall., 1. 

Silsby Mfg. Co. vs. Chico, 24 Fed., 893. 

Lee vs. New Haven R. R. Co. 15 Fed. Case No 8 
197. 

In considering the fairness of the appellant's action in 
his refusal to accept the work as being satisfactory to him, 
we especially call the Court's attention to the evidence of the 
following witnesses in addition to the appellant's, namely, 




John Simmons, George E. Barber and Edward McGee 
(Rec. 34-37). 

It will also be seen by the plaintiff's witnesses (Rec. 26- 
27) that none of them were willing to testify that the work 
was in accordance with the written proposal or the con¬ 
tract. In the proposal the following words are used, “will 
warrant to give good satisfactory work” (Rec. 16). By 
the contract it is provided “The material to be furnished 
* * * , so as to make a first class job of work” (Rec. 13). 

Witnesses for plaintiff stated as follows: 

James Nolan, the first one called as to the plastering 
(Rec. 26), “found it was a kind of sand finish and a fairly 
good job according to that class of work.” 

John Hughes (Rec. 26), ‘‘That it was a fairly good job 
of work.” 

John Lynch (Rec. 26), “A good, first class job for that 
kind of work.” 

E. M. Yacco (Rec. 26 ), “All good work according to that 
kind.” 

E. M. Van Ness (Rec. 27), “That he examined the plas¬ 
tering in the halls and would say that it was an average 
good job.” 

While the defendant’s witnesses, all of whom showed 
themselves to be experts, stated: 

John Simmons (who is no kin to the appellant) (Rec. 34) 
“That the work was never finished, simply having two coats 
of brown mortar on them, and left in a rough state ready 
for white coating or sand finishing. That the work as it 
was left was in an unfinished condition and a very poor 
finish at that, it was neither sand finish or white coat and 
that the cost of either sand finish or white coat would 
amount to about one-third of the whole cost of plastering.” 

George E. Barber (Rec. 35), “That the kitchens, bath 



rooms and public corridors were left in an unfinished con¬ 
dition, having only two coats of brown mortar on same: 
that the rooms and corridors referred to were at the time 
the plastering was stopped on same, ready to receive what is 
known as white coat, which is finished in a hard white finish 
in plaster of paris and lime, or sand finish which is composed 
of lime slacked into a soft putty plaster and sand; that the 
walls and ceilings in said corridors, bath rooms and kitchens 
had not received a coat of white coating or sand finish; that 
he considered the plastering in said kitchens, bath rooms 
and corridors in an unfinished condition. That as he looked 
at the work, the job was not finished and was in a very poor 
condition, even for white coating or sand finishing; to his 
knowledge he never saw a residential building left in that 
condition, it neither being white coated or sand finished. 
That he found the plastering in many of the dining room 
ceilings cracked and it looked to him as if many of them 
would have to be taken down.” 

John Early (Rec. 3C>), “That the work appeared to have 
only two coats of brown mortar, possibly one coat of what 
is known as ‘laid on work.’ That ‘laid on’ plastering w^as as 
good as what is called ‘three coat work,’ excepting that it 
took less time to put it on and was a saving in scaffolding. 
That the work was not finished in a sand finish or in a white 
coat, and that the character of work he would say w as very 
poor. That the cost of the sand finish or white coating w r as 
about the same, and that a building left without sand finish 
or white coat would be in an unfinished condition.” 

Frank Beall (Rec. 3G). “That he was surprised when he 
heard the plaintiff say that the work was finished; that he 
had been painting over all kinds of walls in the last thirty- 
years, and had never seen anything to ecjual the poor char¬ 
acter of work; that defendant had paid him $75.00 for do- 
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Zl sand'finkr’T' 6 ^ reaS ° n ° f the work «* be- 

g • id finished m the corridors, and it had cost as much 

hiarTthf rr b r the n,ateria,s to d °^ that * 

heard the defendant in the case complain to the olaintiff 

ask hhiT'tJ’" 16 agai " ° f ‘ he ^ C ° nditi0n ° f the wal,s and 
as he knew.™ FreCt Same ’' blU ha< ' deC ' ined t0 do so as far 

Edward McGee (Rec. 37), “That he heard the defend- 

was 'done !h ab ° Ut the Way the Postering 

heard h"! bath *"d corridors and 

heard him say it was not a sand finish, and asked the plaint- 

' *° *7 and 7‘ P h ' m t0 d ° somethi ng with it to put it in 
~ ” 11 “““ '* • P>*»We job for residential 

The judgment should be reversed. 

Respectfully submitted. 

A. A. Birney, 

Attorney for Appellant. 



